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IN THE SPECIAL COURT, ISLAMABAD 

(Established under Act X^^l of 1976) 

Complaint No.l of 2013 

The Federal Government of Islamic Republic of 
Pakistan through the Secretary Interior Division, 
Government of Pakistan. 

..Complninant. 

Versus 

General (R) Pervez Mushanaf. 

...Accused. 


Present; 

Mr. Justice Waqar .Ahmad Seth. 
Mr. Justice Nazar Akbar. 

Mr. Justice Shahid Karim. 

Date of hearing: 1?”'Dec 2019. 

Date of decision: 17* Dec 2019. 

ORDER 




I, 


1. This order shall decide the trial of General (R) 
Per\'ez Musharraf (“ Accused ”) for high treason 
defined at article 6 of the Constitution of the Islamic 
Republic of Pakistan. 1973 (^ ‘Constitution” ) read 
with s. 3 and punishable by s.2 of the High Treason 
(Punishment) Act, 1973 (“Act”) through abrogation 
of the Constitution on promulgation of self-declared 
emergency and dismantling of the judicial system. 

2. ChroDoloeical discourse of the events : 

Mr. Iftikhar Muhammad Chaudhaiy, then Chief 
Justice of Pakistan (as he then was) was reinstated 
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thrmich a jinipTncnl o1 ihc Hon'hlc fv\iprcinc Court'. 
Stvin ihcTcaftcr the matter of the eligibility of 
•ccuscil to content Mevtion came before the llon’blc 
Supreme Ibe acciucil apprehending an 

adNer^ verdict decided to take action against 
iudiciat>. Senving this the then Chief Justice of 
Pakivian constituted a larger Bench that passed a 
TcMraining order* against the apprehended 
instruments & measures and debarred inter atin that 
the judges of Hon’blc Supreme Court and Ihc High 
Courts to take oath under PCO or to take any other 
extra constitutional step. 


3, Tltc accused proclaimed Fmcrgcncy on 
Nov n007 and prescribed a fresh oath of office for all 


the judges of the Supreme Court and the High 



Courts.* Ibis nc'vlv int-s'Kiuced oath prescribed that a 
judge not taking oath in the manner would cease to 
hold such oOicc. Ibus 15 judges of the Supreme 
Court Hird 56 judges of the Provincial High CiHirts 
were sacked Ibe then Chief Justice of Pakistan and 




few iHhcr Judges wetc put under house amrst. A 


* CKm#wv rt e* fmaun ttt (PlO 20tC 

scat! 

WafOTfiaa* ?aHctlQC7M 


'o«noiO*c»; 


BO rj^sacr 
i«<o-a0 2ocr 


ATTESTED 
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petition was brought against the proclaimed 
emergency. The Supreme Coun validated these ibid 
acts. A review petition' ended in fiasco. Meanwhile 
General Elections were held and as a result an elected 
Pnme Minister'* assumed office. This elected 
Government restored the judges. Thus once again the 
vires of PCO was challenged before the Supreme 
Court’. The Hon'ble Supreme Coun held: - 



© 
m 

uu 

' TS 


=: 




' "1 


t-r -4 




“The Accused in the garb of 
Emergency and the Provisional 
Constitution Order made 
amendments in the 
Constitution by self-acquired 
powers which all are 
unconstitutional, unauthorized, 
without any legal basis, hence, 
3>ithout any legal consequences; 
The Petition No.73 of 2007 Filed 
by Mr. Justice (Ktd) 
Wajihuddin Ahmad 

challenging the eligibility of 
General Pervez Musharraf 
(Rtd) to contest for the office of 
President in uniform was 
dismissed purportedly on 
merits although the record 
maintained in the Supreme 
Court revealed othenvise; v) 
The decisions in the cases of 
Tikka Iqbal Muhammad Khan 
granting validity to the actions 
of General Pervez Musharraf 


Tlka Iqbal Muhammad <han v*? General Pervaij Mushraf and other IPLD 
2008 SC 178) 

Tikka Iqbal Muhammad Khan vs General Pervalz Mushraf and ether fPLD 
2008 SC 615) ' 

* Syed Yousef Raza Gillanl. 

Sindh High Court Bar AssodaitOT vs Federation of Pakistan IPLD 2009 SC 
789,879) 
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vtsuu MCJX' per iucurijnn. 
c;»nn«-nou-jiniice. witlunit any 
Icftal Uisis heuce, of „„ |e}i>;i 
iMusequoiice's; yj) p|^* 

nmenilnuMiis in ihe Supreme 
Court fNtimlu'r otMmljie.s) Act. 
fXXXUl. loo-i 

Vtnanee Act, :iUlS. ruisini:‘il,e 
strx'nsth otMiuloes in Supreme 

Court tiiMu r o+ltv) to M) 

0*. ) seeiniusly -linu'd nt 

pnividinji ullncjition of ftnuU 
for incrvasini; the strenmh of 
is mieonstitutionul 
^'vause the strengths of Judges 
of Supreme Court is to be 
increased by Purliauu'nt i,s 

"■“'I 

''wl> Article JMI „r 

Constmitum which deHnes the 
acts of Parliaments; vii) 
^urpnsingly. in the past the 
of the ,i,ue used to 

extend fovours eiupoMering the 

adventurt^rs to 

Constitution in actual elTect 
«t’re to aehieve their overt and 
covert agenda but this time 

such powers 'vcc acquired bv 

(Ivtd) hiiusctt through the PCO 
and brought a host of 
unconstitutional amendments 
for his own beneHts; and viii) 
llie present representative of 
people firmly believe in strom- 
and independent jiuliciarv and 
the democratie system which is 
cMdent that the deposed Judges 

mdthc <lc-jurc Chief Jiisiicc of 

la^kiMiin ncrc rcslorctl «ii|, 

ItnW the volUiiv „r(lc 
"'•■ontt or Gcocril l..„^ 

3 II 2Mf, '“i"’ from 

3.11.2007 to 15.12.2007 durioB 
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ATTESTED 

_ ^ 

;iii^ Lfj Jf76 


which the Constitution 
remained suspended. The 
judgment purported to have 
been delivered in Constitutional 
Petitions bearing No 87 and 88 
of 2007 in the case titled as 


TIKA IQBAL MUHAMMAD 
KHAN VS GENERrVL 
PERVEZ MUSHARRAF AND 
OTHERS (PLD 2008 SC 25 and 
PLD 2008 SC178) and the 
judgment dated 15.2.2008, 
purported to have been passed 
in CRP No.7 of 2008 titled as 


TIKA IQBAL MUHAMMAD 
khan VS GENERAL 
PERVEZ MUSHARRAF AND 
OTHERS and any other 
judgment/judgments passed on 
the strength of the said two 
judgments are hereby declared 
to be void ab initio. The 
Proclamation of Emergency 
issued by General Perv'ez 
Musharraf as the Chief of 
Army Staff (as he then was) on 
November 3, 2007; the 

Provisional Constitution Order 
No.l of 2007 issued by him on 
the same date in his said 
capacity; the Oath of Office 
(Judges) Order of 2007 issued 
by him also on the same date 
though as the President of 
Pakistan but in exercise of 


of 

Provisional 


/ 


powers under the aforesaid 
Proclamation of Emergency 
and the Provisional 
Constitution Order No 1 
2007; The 

Constitution (Amendment) 
Order, 2007, issued by him 
likewise on 15.11.2007; the 
Constitution (Amendment) 
Order, 2007, being President's 
Order No.5 of 2007 issued on 
November 20, 2007; the 

Constitution ^ T 

Amendment) Order, 2^^ 
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being the President's Order 
Nn.6 of 2007 issued on I4tli 
December, 2007; the Isliiniabiid 
High Court (Establishment) 
Order 2007 dated 14th 
December 2007 being the 
President’s Order No.7 of 2007; 
the High Court Judges 
(Pensionar)' Benefits) Order, 
2007, being President's Order 
No.8 of 2007; the Supreme 
Court Judges (Pensionary 
Benefits) Order, 2007, being 
President's Order No.9 of 2007 
dated 14th December, 2007, are 
hereby declared to be 
unconstitutional, ultra-vires of 
the Constitution and 
consequently being illegal and 
of no legal effect.” 

4. One Moulvi Iqbal Haider® brought a 

petition before the Hon’ble Supreme Court 



wherein he sought die trial of the accused for 
the offence of high treason. The petition was 
decided on the undertaking of the Federal 
Government that the matter would be 
investigated and sent for trial before the 
Special Court. 

5. Thus on 26.06.2013 the tJien Prime 
Minister vide letter directed the Secretary 
Interior to direct FIA for constituting a team to 
conduct an investigation on charges of HIGH 

• Haid« „ Feder^lon of PaWstao. 2013 SCMR1683 
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TREASON. Investigation Team was 
constituted by EIA and investigation was 
coiuiiiclcd thereafter submitted its report on 
16‘’‘ Nov 2013. The 800101017 Interior to the 
Government of Pakistan examined the report 
and consulted the Law Division and reached to 
the conclusion that a ease is made out against 
the accused. On 13''' December 2013 the 
complaini was lodged before this Court. 


6. Jurisdiction: The offence of HIGH 
treason is defined at article 6 of the 
Constitution in the following words: - 



attested 

’■'■mabtd 

. . 



“Article 6: High treason 

1. Any person who 
abrogates or subverts or 
suspends or holds in 
abeyance, or attempts or 
conspires to abrogate or 
subvert or suspend or 
hold in abeyance, the 
Constitution by use of 
force or show of force or 

any other 
till constitution ill meuns 
shall be guilty of high 
treason, 

2. Any person aiding or 
abetting or collaborating 
the acts mentioned in 
clause (1) shall likewise 
be guilty of high treason, 
2A. An act of high 
treason mentioned in 
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cliMise (I) or clause (2) 
shall not he viih'dated hy 
any court incliidiii^ tlie 
Supreme Court and a 
ni}:h Court. 

3. Hlajlis-C'Slioora 
(Parliament) shall by 
law provide for the 
piiiushnuMit of persons 
found puilty of high 
treason," 


7. Section 2 ot the High Treason (Punishment) 
Act, 1973 has prescribed the punishment for this 
crime as under: - 



2. Punishment for 
high treason, etc.: A 
person who is found 
guiltj*— (a) of having 
committed an act of 
abrogation or 

subversion of a 
constitution in force in 
Pakistan at any time 
since the nventj-third 
day of March, 1956; 
or (b) of high treason 
as defined in Article 6 
of the Constitution, 
shall be punishable 
with death or 
imprisonment for 
life.” 


S.3 thereof provides for the 


procedure for lodging of such complaints: - 


attested 


wtr'’- 


Uh. 


- - / ms 




“3. Procedure: No Court shall 
take cognizance of an offence 
punishable under this Act 
except upon a complaint in 
writing made by a person 
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authorized by the Federal 
Government tn this behalf.” 

9. The Federal Government authorized the 
Secreiar>- Interior to ledge a complaint in writing 
before this Court. The procedure regulating the 
proceedings of the Special Court is contained in the 


Criminal Law Amendment (Special Court) Act. 1976 
of 1976). Section 3 thereof reads as under; - 



”3. Certain offences triable by 
Special Court. — (l) Any 
offence punishable under 
sections I2I. 121 A, 122, 123 
and 123 A of the Pakistan 
Penal Code and any offence 
punishable under the High 
Treason (Punishment) Act, 
1973, including an offence of 
conspiracy to commit any such 
offence, whether committed 
before or after the 
commencement of this shall be 
tried by a Special Court in 
accordance with the provisions 
of this Act. 

(2) No court other than the 
Special Court shall tiy an 
ofTence which is triable by the 
Special Court under sub¬ 
section (1). 


attested 


Ji976 


/ 


i t. ' ..wuist- 01 a trial 

before the Special Court, the 
Conn IS of opinion that an 
ceased before it i,.. 
committed „r appears to have 
committed any offence other 
bon an offence referred to " 
^b-seetion (i), 5 

*ball record h 
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opinion and refer such accused 
for the trial o5 such other 
offence to a court having 
jurisdiction to try the offence. 


4. Special Court. — (1) For the 
trial of any of the offences 
specified in sub-section (1) of 
section 3, the Federal 
Government may, by 
notification in the official 
Gazette, set up one or mure 
Special Courts composed of 
three persons each of whom is 
a Judge of a High Court, and 
shall nominate one ®f the said 
persons to be the President of 
the Speeial Court. 


41(1 A) The setting up of a 
Special Court under sub¬ 
section (1) shall not be deemed 
to affect the jurisdiction of any 
other Special Court in respect 
of the trial of a case pending 
before such other Special 
Court immediately before the 
setting up of the Special 
Court.) 



ATTESTED 


Commencement of 

proceedings. (1) The Federal 
Government shall forward to 
the Special Court, on behalf of 
the prosecution, a complaint in 
the form of a statement of the 
case to be tried by the Court, 
together with a list of the 
accused persons, formal 
charges of offences alleged to 
have been committed by each 
one of them and a list of 
witnesses intended to be 
produced in support of each 
charge. 


■*‘^ludutiArAc,XVUufmo 



(2) For the purpose of takinc 

cognizance of a case under this 
Act no other complaint would 
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be necessary under any other 
law. 

(3) riic submission of a 
complaint or a list of accused 
persons or witnesses or formal 
cliarjics under sub-section (1) 
shall not preclude, — 


(a) The Federal Government 
from submitting an amended 
or additional statement of the 
ease or charge at any time 
before judgment is 
pronounced, or 

(b) The Federal Government or 
the prosecution from 
submitting additional names of 
accused persons or witnesses at 
any subsequent stage of the 
prosecution evidence in the 
case. 



6 . Powers and procedure of 
Special Court. — ( 1 ) The 
Special Court shall have, in 
respect of a ease liable by it, all 
the powers which a High Court 
has in relation to trial before it 
under the Code, but shall, 
not>vithstanding anything 
contained in the Code, proceed 
with the trial in the following 
manner, namely: — 

(a) as soon as the accused 
appear or are brought before 
the Special Court, the formal 
charges referred to in section 5 
shall be read and explained to 
them, and each one of them 
shall be asked whether he is 
guilty; 


ATTESTED 



(b) if the accused pleads guilty, 
the Special Court shall record 
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the pica, and may in its 
discretion convict him thereon; 
(c) if the accused pleads not 
guilt)’ or refuses to plead, or 
claims to be tried, the Special 
Court shall proceed to take all 
such evidence as may be 
produced in support of the 
prosecution; 


Explanation. _ For the 

purposes of this clause and 
clause (ec), an accused who 
refuses to plead or claims to be 
tried shall be deemed to be 
pleading not guilty. 

(cc) if any accused is added to 
the list of accused persons 
referred to in sub-section (1) of 
section 5 after the examination 
of any witness and if such 
accused pleads not guilty or 
refuses to plead, or claims to be 
tried, or is not convicted by the 
Special Court on his plea of 
guilty (if made), the Special 
Court may recall and rehear 
all such witnesses whose 
evidence in its opinion affeets 
such accused; 



ATTE^ED 

mr. Special Court, Islamabad 
tcbluhfd uiuUrAct XVU oj i976 


(d) On the close of the evidence 
of the prosecution, the Special 
Court shall examine the 
accused and record his 
statement .as required by 
section 342 of the Code and, if 
the accused puts in any written 
statement, the Special Court 
shall flic it with the record; 



(c) after such statement of the 
accused as is referred to in 
clause (d) is recorded, the 
Special Court shall call upon 
the accused to enter upon his 
defense, and shall examine all 
such witnesses as may be 
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IVovided lluit (]ie Spcciiil 
Cuiirl uisiy refuse (n exiituine 
or cull imy such vvilness, if the 
Speciiil Court is siitisded lh:it 
the iieciised iiilentis to ijill or 
cxuuiiiic such witness to cuusc 
vexution or tk'luy or (o defeut 
the cuds of justice; 

(f) iiflcr oil (he evidence 
referred to in the foregoing 
clauses is recorded, the Special 
Court shall hear the prosecutor 
and defense coiinscl, and on 
conclusion of the same shall 
proceed to pronounce its 
judgment; 


(g) the persons mentioned in 
the list of accused persons 
referred to in section 5 and the 
offences with which they are 
charged shall be tried together; 

(h) the proceedings of the 
special Court shall be recorded 
under its direct supervision: — 



ATTESTED 

w 

F r, Special Court, hlamahad 

f^dumUr Act XVti 1976 



Provided that, if the special 
Court so directs, the evidence 
of any witness may be taken 
down in short-hand or 
typescript by a person specially 
appointed for the purpose; and 
the transcript of the shorthand 
or the typescript with 
necessary corrections shall 
form part of the record; and 

(i) all orders and proceedings 
and the evidence of each 
witness shall be signed by at 
least two 

members of the Special Court 
and the final judgment shall be 


I 
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Crmrlaliit Ko I 

signed by cacli of the tlirce 
mem hers.” 


10. Snmnuii v of Trial: At the outset of the trial 
the question of bail sparked a debate over the 
applicability of the Criminal Procedure Code to 
proceedings before this Court. This Court on 
10.01.2014 decided the matter in the following 
terms:- 



notincalioi. dated; 20,11,2013 on the basis of which 
/' the contplainl was fried. At the request of defense an 


“...From a combined reading of 
Subsection 2 of Section 1 and 
Subsection 2 of Section S of tlie 
Criminal Procedure Code 1898 
read with Section 6(1) of Criminal 
Law Amendment (Special Court) 
Act of 1976 it comes to light that the 
provisions of CrPC can be invoked 
wherever procedural requirements 
of the Act XV[I of 1976 are found 
lacking. Needless to say that where 
a specific provision of Act XVII of 
1976 deals with a specific situation, 
resort need not be had to the 
provisions of CrPC, as the 
provisions of Act XVII of 1976 shall 
always have an overriding 
effect.” 


11. The accused was directed to appear before the 
Court and in response to this direction an application 
was brought challenging the validity of the 
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opponuniiy was granted for hearing of the 
application No. 3 of 2013. On 16.01.2014 the 
accused did not appear on the excuse of ailment thus 
appeared through liis Counsel. I his Court thus 
constituted a Medical Board comprising of llie Senior 
Doctois of Armed Forces Institute of Cardiology 
(AFIC) to examine the accused and formulate their 
report. At that stage, Raja Muhammad Ibrahim Salt! 
representing the accused infonned this Court that 
before the Hon’ble Supreme Court a review 
application has been filed by accused, wherein the 
decision dated: 9.7.2009 in tlie case of Sindh High 
Court Bar Association had been impugned and 
prayed for the stay of the proceeding before this 




^ fa 

4 


Court. The report of the Medical Boards dated: 

2014 on being received was objected to by 

" 0 / 

Prosecution. On 31 Jan 2014 this Court decided the 
applications no. 2/2014, 3/2014 and 4/2014 and the 
process was issued for procuring Uie attendance of 
the accused. 


12. On 31 Jan 2014 the accused did not appeared 
thus bail-able warrants of arrest were issued. On 7'^ 
Feb 2014 the surety of accused appeared and 


J 


r. undertook that the accused shall appear before 


the 
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c\''Urt in future djtes of hejring. Howewr, on 7* Feb 
'ON yet .mother jpplic;uion Cr.M.No 5/2014 was 
tttoveJ seeking to dispense the personal atiendanee of 
the accused. Defense objected in personal capacity to 
Mr. Muhanmtad Akram Shiekh ASOKead of tJie 
hvsectition team on the allegation that the learned 
Counsel had persona! enmity with the accused. A 
*trc application (Cr. M.No. 6 of 2013) xvas also 
t.n.ughi to transler the trial on the ground that the 
rn-veedings befo.-e this Court are nonjudica 
and that this coun has no jurisdiction in the matter. 

J--’- On IS“ Feb 2014 the accused appeared before 

Court. Formal charge wtis read over to him, in the 
following wcrxis: - 





2007 at Rawatpindi as Chief 
of the Army Staff, you issued 
an unconstitutionaj and 
unlawful ‘•Proclamation of 
Emergency Order, 2007” 
which, unconstitutionally and 
unlawfurh, held the 
Constitution of Islamic 
Republic of Pakistan, 1973 in 
abeyance and you thereby 
subverted the Constitution 
and thus committed the 

‘■'s'' 

punishabJe under Section 2 of 
fPun'h Treason 
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Spcciiil Court csdiblishL-tl 
miller Section 4 of tJic 
Criniiiiiil l>i»« Amciiirmcnl 
(S|>eciiil Cmir(Ji) Act, 1976 
(XVII of 1976). 



ATT^3TED 

/Jejfijfrar.^/jeriVi/ Court, hkm^ad 
EitablisHe^uMtrAct XVH oj Wi 


J' 


Sccniully, on 3"' November 
2IH)7 at Kamilpiiitli ns Chief 
of the Army Slaff, you 
iissueil an iincmislitittiomil 
and iiiilauTiil “[’rovLsional 
Cnnstitutioii Order No. I of 
2IM)7” which, 

iiiieorrstiliilionally anil 
unlawfully, empowered the 
Presideitt to amend tlic 
Constitution of Islamic 
Republic of Pakistan, 1973 
from time to time and you 
also suspended the 
Piindaniental Rights 

enshrined in Articles 9, 10, 
15, 16, 17, 19 and 25 of the 
Constitution and you 
thereby subverted the 
Constitution and thus 
committed the nffence of 
high (reason punishable 
under Section 2 of the High 
Treason (Punishment) Act, 
1973 (Act LXVIll of 1973), 
which is within the 
jurisdiction of the Special 
Court estahlished under 
Section 4 of the Criminal 
Law Amendment (Special 
Courts) Act, 1976 (XVII of 
1976). 

Thirdly, on 3*^** November, 
2007 at Rawalpindi as 
President of Islamic 
Republic of l*akistan, you 
issued an unconstitutional 
and imbiwfiil “Oath of office 
(Judges) Order, 2007” 
whereby an oath waa 
unconstitutionally nnU 
unlawfully, introduced in 


I 
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IIji* Schi'diiki wlik'li mjtiircd 
II .liiilt'c III tibidc liy Hie 
provhioiiH of the 
IVoi-limifitmii of l-jnerKciicy 
ditled IM.II.2()f»7 find (he 
I'rnvisinnfd Oiiislitulionid 
Order dafid: 03.11.21)07 to 
peiTiii'di jicis find riirjclinris 
in fUToriliuice thereof iind 
this order silso rcjoilted in 
K'Miovftl of niiiiieroiis 
■Indues of the Siiperfor 
(.oiirls iiicJudiiiu the 
lloimnilde Chief .Justice of 
I'jikistfiM find you thereby 
subverted the Constitution 
of Ishimie Republic of 
I’fikisiun, 1<)73 find thus 
com 111 it ted the offence of 
hiuh trejison punishiiblc 
under Section 2 of the flluh 
Treuson (Punishment) Act, 
1973 (Act LXVrn of 1973), 
wliich is within the 
jurisdictiun of the Special 
Court established under 
Section 4 of the Criminal 
Uiw Amendment (Special 
Courts) Act, 197fi (XVII of 
1976). 



\ A/Xi 


atteoted 

r,Specfa/Cnun. 

iJftijiiajJ .■ . ___ 


Mnr, Spe^fal Court, htamthdi 

- 


Jluvirniiier 

2007 at Kawalpindi as 
President of Islamic 
Republic of Pakistan, you 
issued an uneonstitutional 
nnd unlawful Order 5 of 
21)07 “Constitution 

(Amendment) Order, 2007” 
whereby Articles 175, 186- 
A, 198, 218, 270IJ and 270C 
'vere, nnconslitiitionally and 
unlawfully, amended and 
rtidc 270A A was added to 

Republic of Pakistan, 1973 
and you thereby subverted 
/ the Constitution and thus 
^ «on.mllted „rf,„ee of 


Scanned by CamScanner 


CTnmpItinl No J of 20S3 


19 




Ircnson punishable under 
section 2 of the High 
Treason (Punishment) Act, 
1973 (Act LXVIir of 1973), 
which is within the 
Jurisdiction of llic Special 
Court established under 
Section 4 of the Criminal 
Law Amendment (Special 
Courts) Act, 1976 (XVII of 
1976). 

Fifthly, on 14*^ December 
2007 at Rawalpindi as 
President of Islamic 
Republic of Pakistan, you 
issued an unconstitutional 
and unlawful Order 6 of 
2007 “Constitution (Second 
Amendment) Order, 2007” 
whereby the Constitution of 
Islamic Republic of 

Pakistan, 1973 was, 

unconstitutionally and 
unlawfully, amended and 
you thereby subverted the 
Constitution and thus 
committed the offence of 
high treason punishable 
under section 2 of the Hish 
Treason (Punishment) Act, 
1973 (Act LXVIII of 1973), 
which is wilhin the 
jurisdiction of the Special 
Court established under 
Section 4 of the Criminal 
Law Amendment (Special 
Courts) Act, 1976 (XVII of 
1976). 



The accused professed innocence on all 
and claimed trial. 


ATTESTED 

Islamtkad 

undtrAti XVU i 97f 


counts 
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14, Dr. Muhammad Farogh Nnsceni, ASC 
appeared on behalf of tlicj accused. On 18'^' b'eli 2014 
llie personal appearance of accused was cxeiiiplcd tiH 
the stage of examination of the accused under section 
342 CrPC. Tliereal\er the Cr.M.A No. 5/2013 and 
Cr.M.A No. 9, 10 & | ] of 2014 were disposed of 
having become infructuoiis and the case was 
adjourned to 16'" April 2014. On 8'" May 2014 the 
CrMA No. 12/2014 was allowed and a direction was 
issued for provision of cenain documents to accused. 


15. The Resume of the Prosecution evidence is as 
under: - 


Prosecution Document tendered in evidence, 
witnesses. 


Mr. Shahid 
Khan then 
Secretary 
Interior 
Division 



attested 

Kegtsirar. S^tdal Court, Isltmahad 

EnaMilud nn^rAtiXVU 



Pw. I Document dated: Ex.p.O/i 

26.6.2013 containing 
direclton to the 
Secretary Interior for 
instructions to the 
Director General, FIA, 
Authentication of Ex.p.9/2 
document dated: 

26.6.2013 by the 
Deputy Secretary to 
Secrelaty prime 

Minister. 

Copy of letter dated: Ex. p.9/3 

26.6.2013 by Secretary 
Interior to DG FlA for 
the constitution of 
special Investigation 
team 

Onice order dated: Ex P-9/4 

27.6.2013 regarding 
constitution of JIT. 

Inquiry report dated: Ex p.9/5 


J 
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ATTESTED 

Registra^^cial C»urT, Isltmthad 

gfirnktisM widtrAciXVii 0 /if 76 



16.n.20l3 (10 pages) 

Original complaint (08 f’-y/6 

pages) 

Slatcnicnt of Formal Ex P-9/7 
Charges filed with 
coinplaiiianl. 

List of documents (02 Ex P-9/8 
pages) 

Lis: of witnesses Ox P-9/9 

Note of Ministry of ExP9/10 
Interior dated; 

9.12.2013 

Vetted copy of the ExP9/II 
complaint 

Interior Ministry's file ExP9/l2 
(pages 1 - 29) 

Interior Ministry's file ExP9/13 
(pages 33 -72) 

Judgment dt, 3.7.2013 ExP9/l4 
passed by S.C. in C.P. 

No. 2255/2010 

Copy of S.R.0 No. Ex.P9/I5 
1234(1) /94 dated; 

29.12.1994 

Copy of Proclamation ExP9/(6 
of Emergency dt. 

3.11.2007 

Questionnaire to ExP/17 

Governor Dr. Ishratul 
Ebad (2 pages) 

Bulletin of 44'*’ Session ExP9/18 
of National Assembly 
(2 pages) 

List of MNA’s during ExP9/l9 
2002 to 2007 

Statement of Mr. ExP9/20 
Gliulain Rasool, Sr. PS 
to Secretary Law. 

Notification of original ExP9/21 
PCO (4 pages) 

Cerlijicd copy of the ExP9/22 
gazette PCO dl. 

3. N.2007 (3 pages) 

Copy of notification of ExP9/23 
proclamaiion of 

emergency (3 pages) 

Copy of oath of judges ExP9/24 
Order, 2007 (3 pages) 

Summary to PM for ExP9/25 
appointment of CJ 
Pakistan (03 pages) 

Memorandum / Minutes ExP9/26 
Cabinet Meeting (12 
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pagw>) 

CTCs of NotiriCiUion 
(Ul) recession of CJP 
and judges of Supreme 
Court !ind the CJs and 
Judges of the High 
Conns. 

Certilled ga/cllc copy 
of the revocation of 
l:niergency Order. 

Mr.Kiileem Pw.2 Kequisition letter dt. 
Ahmad 4.12.2013 for supply of 

Shahzad, documents. 

Section 

OlViccr, 

Cabinet 

Divisicn 



attested 


7 


wid/r Aci XW/ */Jy™ 



Mr. Siraj Pw.3 
Ahmed, 

Deputy 

Secretary 

Cabinet 

Division 


CTC of Original 
Proclamation of 
Emergency. 

CTC of Original Order 
to amend Provisional 
Constitution Order No, 
1/2007. 

CTC of endorsed copy 
of Proclamation of 
Emergency. 

CTC of original Oath of 
Office (Judges) Order, 
2007 

Seizure Memo dt. 
04.12.2013. 

CTC of endorsed copy 
of Provisional 

Constitution Order 
(PCO). 

Seizure memo dated: 
9.12.2013 

Seizure memo dated: 
9.12.2013 

CTC of Original 
Provisional Constitution 
Order (No.l of 2007) 
.‘Vulliorization / OITicc 
Note with npproval for 
supply ordoenineiits. 
CTC of envelop type 
addressed to Syed 
MasixuJ A lam Rizvi, 
SecreLir>-, Cabinet 
Division, Islamabad. 

Copy of envelope hand 


Ex Mai 
m 9/37 


Ex P-9/33 

Ex. 10/1 


Ex. 10/2 

Ex. 10/3 

Ex.lOZ-t 

Ex. 10/5 

Ex. 10/6 
Ex. 10/7 

Ex. 10/8 
Ex. 10/9 
Ex. 10/10 

E.\.10/ll 

Ex.P-11/1 


Ex.P-11/2 
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addressed lo Syed 
Masood Mam Rizvi, 


Secrelary, Cabinet 
Division, Islamabad 
Copy of envelope 
conlainint* signature of 


Syed Masood A lam 


Mr, Taj P\v.4 

Umcr 

Khan, 

Deputy 

Solicitor, 

Ministry of 
Law, 

Justice 
recorded on 
8^’’ July 
2014 


Rizvi, Secrelary, 

Cabinet Division, 
Islamabad. 

Copy ofRetiiiisilion 
Letter dated 06.12.2013 
Copy of Requisition 
letter dated: 18.12.2013 
Notification dt. 

03.11.2007 recessalion 
ofCJP 


Ex.]>-] 1/3 


Ex,I'-Il/4 
Ex. P-11/5 
Ex.P-12/1. 



attested 

Registrar, Special Court, fifam 

EuabtUhtd undtrAcixVU •/J f 



Notification dt. Ex.P-12/2 

03.11.2007 rccessation 
of Judges, Supreme 
Court 

Notification dt. Ex.p-i2/3 

10.11.2007 rccessation 
of Judges, Supreme 
Court. 

Notification dt. Ex.p.i2/4 

03.12.2007 recessalion 


of Judges, Lahore High 
Court 

Notification di. 

03.11.2007 rccessation 
ofCJ, sue. 

Notification dt. 

03.11.2007 recessalion 
of Judges, SHC. 
Notilicaiion dt. 

03.12.2007 recessalion 
of Judges, SHC. 
Notification dt. 
03.11,2007 rccessation 
ofCJ PHC. 

Notification dl 

03.11.2007 recessation 
of Judge of PHC. 
Notification Hi 


Ex, P. 12/5 

Ex.P-12/C 

Ex. p. 12/7 

Ex.P-12/8 

Ex.P. 12/9 

Ex,P-12/lfl 
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ATTESTED 

c. y 

RegistrarTS^aal Coun. Islamabad 

gtuUUftMd imUrAet XVIt *fl976 



03.12.2007 rccessalion 
of Judges PHC 

CTC of notification Ex.P-12/11 
dated: 3.11.2007 of 
reanpoinliiient of Mr. 

Justice Abdul Hameed 
Dogar as CJP 

CTC of notification Ex.P-l2/l2 
dated: 12.11.2007 

reappointment of the 
judges of the SC 
Pakistan. 

CTC of notification Ex.P-12/l3 
dated: 3.11.2007 

reappointment of Mr. 

Justice Muhammad 
Afzal Somoora as CJ 

sue, 

CTC of notification Ex.P-l2/14 
dated; 3.1 1.2007 

reappointment of Mr. 

Justice Tallat Qayyuin 
Qureshi as CJ ofPHC. 

CTC of notification Ex.P-]2/l5 
dated: 4.11.2007 

reappointment of Judges 
SHC 

CTC of notification Ex.P-12/l6 
dated: 13.12,2007 

reapoointmenl of judges 
ofPHC. 

CTC of notification 
dated: 14.12.2007 

reappointment of judges 
of LHC, 

CTC of notification Ex.P-i2/I7 
dated:; 14.12.2007 
reappointment of Judges 
of SHC. 

CIC of gazette copy of Ex.P-I2/18 
oath of office (judges) 
order, 2007 

Gazette copy of order of Ex.P-12/19 
revocation of 

emergency dated: 

15.12.2007 

CTC of gazette copy of Ex.p. 12/20 
the proclamation of 
emergency dated; 

03.11.2007 

CTC of gazette copy of Ex.P-i2/2I 

the PCO dated: 

03.11.2007 


I 

i 

I 
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Talib 

Hussain, 

Producer, 

PTV News, 

(recorded 

on 


Pw.5 


CTC of 
anieiid ilic PCO 
Seizure memo dated: 
03.12.2013 

C re of eiulorscd copy 
of President Order V of 


E:<.P- 12/23 
Ex.P- 12/24 
Ex.P-12/25 


CTC of Iciier dated: Ex.P-12/26 

14.12.2007 to Printing 

Corporalion of Pakislan 

ere of endorsed copy Ex.l’-12/27 

of I’residcnl Order VI of 

2007 

Seizure memo dated: Ex.P-12/28 
09.12.2013 

Requisition letter di. E-x.P- 12/29 
02.12.2013 for supply 
of documents 

Requisition letter dt. Ex.P-12/30 
09.12.2013 for supply 
ofdocumenis 

Oflice note about Ex.P-i2/3i 
supply of documents. 

Authorization and Ex.P-12/32 
compliance note for 
supply of documents. 

Notification dated: Ex.P-12/0 

05.11.2007 

(under objection) 

Deposition of Talib 
Hussain. 


08.7.2014) 



Khalid 

Rasool, 

Director( 

Anti- 


Seizure Memo dated Ex P-13/1 
06.12.201 in respect of 
Speech C.D. 

CD containing address “Articlc-l” 
of Gen. (R) Pervez 
Musharraf to the Nation 
Requisition letter dated Ex P-13/3 
05.12,2013 for supply 
of Speech C.D 

Pw.6 Deposition of Khalid 
Rasool 



Corruption 
Wing) FIA, 
H.Qs 

recorded on 


ATnSTED 

** ^ Coun. hlamiAiid 

Uivi^r VifMM 
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nf July, 

20 N am) 

5 "’ of 
August 

Lcitcr dated 06.12.2013 E.x.P.|4/0 
by ilitf I’riiiling 
Corj'uniliim to J’lA 
Tfam supplying Gazette 
Ncitillcations (under 


MaL]sood III 
I Ius.saii, 
Director 
riA Kl'K. 
recorded on 
6"' of 
august, 9 ”' 
and It)'*' of 
September 



ATTESTED 

•/ 

Rfg/jlral5^ra/ Coun, Islmaiai 

EtwbUlhedundtrActXVU 0 / if76 



objection) 

Olliec Order whereby 
Khalid Riisool was 
included ill the li.’I'catn 
t’w.7 Deposition of Maqsood 
ul llassan 


Acknowledgement of Ex.P-15/01 
handing over documents 
loFlAE.Tcam 

Attested Copy (A.C) of Ex,P-15/02 
Provisional Constitution 
Order dated 03.11.2007 
Attested copy of Ex.P-15/03 
Proclamation of 

Emergency dated 03. 

11.2007 

Attested copy of Oath Ex.P-15/04 
of Office (Judges) 

Order. 2007 

Letter from Law & Ex,P-lS/0S 
Justice Division for 
providing documents 

AC of notifications Ex.P-15/06 
dated 03.11.2007 re- 
cessation of Cltief 
Justice of Pakistan 
AC of Notitlealions Ex.P-15/07 
dated 03.11.2007 re- 
cessation of judges of 
Supreme Court 

AC of notification dated Ex.P-15/OS 
10.11.201)7 recession of 
Judges of Supreme 
Court 
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AC of roiificatiotis njLp-tf --9 
daied 0S.OS.20O9 re- 
redremin: of Judges ot 
Supreuie Court 

AC of covering letter 10 

dated 02.11-2007 re¬ 
oath by Mr. Justice 
Ssiycd Saesd Ashhad 
.AC of notification dated E-'-P-li 11 
05-! 1.2^7 re- 



appoininect of Judges 
of Supreme Coun 

AC of Notiftcaiioa E-'cP-IJ !Z 
dated 12.11.2007 re- 
appointner .1 of Judges 
of Supreme Court 

AC of Notification E.U>-!5'n 
dated 09.12.2007 re¬ 
appointment of Judges 
of Supreme Court 

.AC of Notification E.\.P-lf'I-t 
dated 072.2008 re¬ 
appointment of Judges 
of Supreme Court 

•AC of Notification ExJ**15/I5 
dated 0 1 .03.2009 re¬ 
appointment of Judges 
of Supreme Court 
AC o: notifications 
dated 03.112007 re¬ 
appointment of Abdul 
Hameed Docar as Chief 
Justice Supreme Court 
Attested Copy of PCO Exj>-15/17 
dated 03.11.2007 duly- 
signed by Cabinet 
Secretary 

Attested copy of &LP-15.as 

co\ering letter 

regarding minutes of 
Cabinet Meeting. 

Attested copy of E\J>.|5/19 

minutes of Cabinet 
Mceling 


attested 




12.092007. 

Attested copy of 

minutes of Cabinet 
Meeting 
05.10.2007. 

Attested copy of 

of Cabinet 
daed 

13.11-2007. 


ExP-15/20 


Ex.P-IS,2I 
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Mr. 

Muhammad 

Khalid 

Qureslii, 

Additional 

Director 

FIA 


l.ctior ibicd 2l.IO.2ni3 nj(,)'-l5V22 
fur c lilt'ilkiit ton of 
poslinj; ol* Molisin 
I liilec/. 

Noliliciitiini diiled lix.!’-I5/23 
I0.()5,20l)5 rcgartling 
posting of Molisin 
liiiH’o/ ns Sccrelniy to 
the I’i'usidcnt ol' 
i’iikislan. 

Covering Letter dt. Ex.I*-15y24 

22.10.2013 regarding 
appointment of Mr. 

^haril'ttil Din I'irzada as 
Senior Advisor to the 
PM. 

Nolillcalion dated: Ex.P-15/25 
05.09.2(104 regarding 
tlie appointment of 
advisor to the PM. 

Letter dt. 28.10.2013 to nx.P-15/26 
Lt. Gcji. (R) Khalid 
Maqbool for recording 
Ills statement. 

Reply of Lt. Gen (R) Ex.P-15/27 
KlialicI Maqbool dt. 

2.11.2013 

Copy of envelope Ex. P-15/28 
containing letter of Lt. 

General. 

DVD (envelop) Ex.P-15/29 

containing speech dt. 

03.11,2007 of Accused, 
franscripl of speech dt. Ex.P-15/30 
03,11.2007 of the 
Accused. 

Pw.8 Letter dt. 06.12.20J3 by E,x.P-l6/l 
the Printing corporation 
to riA Team supplying 
Gazette Notification. 


16. Mr. Muhammad Akram Shcilth, ASC, on 18’^ 
September 2014 {fua Chief of the Prosecution Team 
gave up Pw. Mr. Muhammad Hussain Asghar and 
requested this Court to allow die Prosecution to close 
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its evidence. Thus ihc case was Hxed for recording of 
the statement of accused under section 342 Cr.PC. 

] 7. At this stage Mr. Farogh Naseem ASC pointed 
out that in terms of an order of this Court dated: 
7.3.2014 his pending application no. CrL.M.A No. 26 
of 2014 be heard and decided first (on the subject to 
dismiss the complaint or return tlie complaint to the 
complainant with the direction to refile and implicate 
and array the other co-accused qua aiders and 
abettors. On 21th Nov 2014 CrMA no, 26/2014 was 
disposed with a majoritj' decision. 



18. This order was assailed before the Hon’ble 
Islamabad High Court in writ petitions no. 5010, 
4960 and 5155/2014. The High Court on 10*'’ Nov 
2015 allowed tlie writ and set aside the order of this 
court. Accordingly the Special Court passed the order 
dated 27“'’ Nov 2015 in pursuance of the judgment of 



the Hon’ble High Court and directed the Federal 
Government to commence investigation against the 
said ibid individuals. This subsequent order of this 
Court was assailed through a writ petition (petition 
no. 3980/2015) before Hon'ble Islamabad High 
Court, but ended in fiaseo in limine. An Intra-Court 
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appeal was filed and dnrine the pendency of those 
matters a consensus emerged hUer se the parties 
including the Federal Government, that the role of 
‘any person' as an aider or abettor of accused may be 
properly investigated and that all such persons may 
be provided ‘full opportunity of hearing’ by the 
investigating agency, However, the matter was 
assailed before the Hon’ble Supreme Court and 
subsequently leave was granted on 27'’’ Jan 2016 
leading to the setting aide of tlic orders of the 
Islamabad High Court of 9'*’ September & 29'*' Nov 
2015. 







A-',-? 




19. Thus on receipt of the copy of the judgment 
this court fixed the trial for recording statement of 
accused under section 342 CrPC. 

20. Due to nonappearance of the accused, a show- 
cause notice was issued to the surety. On date Mr. 
Taufeeq Asif, Advocate filed an application Cr. M.A, 
No. 28 of 2016 praying (o implead him as a 
necessary party in the case. This application was 
dismissed on lO* April 2016. On the same date the 
application Cr.M.A, No. 30/2016 seeking substitution 
of surety was also dismissed. Similarly, the CrM.A. 
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No. 31/2016 sucking exemption from personal 
appearance of the accused was also dismissed on 
medical grounds and a show cause notice under 
section 51*4 CrPC was issued lo the Surety. 

21. Cr.M.A.No 32/3016 seeking expunctlon of the 
remarks in the second para of the order dated: 
31.3,2016 was also dismissed and non-bailabic 
xvarrants of arrest was issued for the arrest of 
accused, executable through DG, FIA Islamabad. 

22. On 11'*' May 2016 the surety of the accused 
produced receipt of deposit of (PKR. 2.5 Million) 
before the Court, tlius the surety was discharged of 
his liability, 

23. The proceedings under section 87 CrPC were 
initiated and notices were directed to be issued 
besides ordinary modes, through publication in daily, 
The News InternationaT and ‘The Jung Islamabad*. 
While the prosecution was directed lo provide a list 
of movable and immovable properties belonging to 
the accused for proceeding further in the matter. 


ATTESTED 


Registra 'ourt, Islamabad 

EnablUtud undtr Act XVUcff 1^76 
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Cisnipriim NoJ of 2013 

24. In response, the list of properties of the 
fugitive accused was not provided thus the 
prosecution was again directed to provide a list of 
movable and immoveable properties belonging to the 
accused. Similarly, the Defense was directed to assist 
the Court on the following legal preposition: - 


Whether the accused can he 
represented after he has been declared 
fugitive from law on J2'^' July 2016? 


25. On 19**’ Jiiy 2016 a Joint Secretary of the 
Ministry of Interior submitted a list of moveable and 
immoveable properties of accused in connection with 



proceedings under section 88 CrPC for attachment. 
Thus these proceedings were initiated and warrant of 
arrest of the accused was issued. The case was 
adjourned till the arrest of the accused, thus, no 
proceedings took place from 19**’ July 2016 till 30*** 
March 2017. 

26. On 3T* March 2017 Mrs. Saba Musharraf 
(wife) and Ms. Ayia Raza (daughter) of the accused 
through Mr. M.H.K Khanshgi Advocate moved an 
objection petition ngninet the order of the attaehntent 


I 
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of tlie properties. The Cr.M.A no. 1/2017 was filed 
with the contention that the accused intends to appear 
before this Court, however apprehending threats to 
his life, he required security to be provided by the 
Ministo' of Defense. It was ordered that the accused 
may approach the Ministry of fnlcrior in writing for 
the requisite protection within 07 days, as had been 
offered by the head of Prosecution on 19*^ May 2017 
in case the accused fails to submit his written 
request, the Ministry of Interior and aK other 
department/Divisions and Agencies of Government 
of Pakistan were to take positive steps such as 
blocking of the CNIC and Passport of Accused. 
FurtJier the Ministry of Interior shall also make 
request to the Inleqrol for issuance of appropriate 

warrants for his arrest and production before this 
Court. 

27. On 29 March 2018 the accused moved 
Cr.M.No. 3/2018 seeking that llie then President of 
Ihis Court may recuse himself from lire trial 
similarly, the order dated: S'" March 2018 was sought 
•o be recalled. Thus the Special Court, was 
reconstituted vide notification dated; IS* June 2018 . 

attested 
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28. Oti 20'*' Aiigusl 2018, the accused did not 
appear beibre llic Court despite issuance of non- 
bailiihle warrant of arrest, and was declared as 
proclaimed offender and tlie case was adjourned with 
the direction Itt prosecution to assists this court on the 
query, “As to whether the complaint can be 
proceeded furlhcr because the statement of the 
accused under section 342 Cr.PC had yet not been 
recorded?” 



29. On 29'*’ August 2018, Mr. Muhammad Akram 
Sheikh, ASC filed C.M. No. 7/2018 seeking to 
relieve him from the case. The application was 
allowed. The prosecution was directed to assist the 
Court, as in what manner they would henceforth 
proceed and whether it would be permissible in law 
to record the statement of the accused under section 
342 Cr.P.C on Skype? On lO*** September 2018, the 
case was adjourned at the request of the defense 
counsel, Mr. Naseer-ud-Din Nayyar, Advocate. 

30, On O'" Oct 2018 C.M. No 10/2018 was 
allowed. In C.M.No 9/2018 Bar. Salman Safdar 
appeared and submitted his power of attorney on 
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bshalf of accused. It was not signed by accused to the 
■tontntry one Mr. Nazeer Ahmed was the eseeulant. 








. oaiman 


Safdar appeared for accused and stated Utal the 
-cased had evpressed his desim to return to Pakistan 
for recording his siaienienl under section 342 CrPC 

condition improves. His 
conlenl.ons were considered and it was ordered that 

•I'c special procedure can be adopted by this Special 
Court in the given circumstance for examining the 
-cased under section 342 CrPC in light of the 
sections 4, 6 of the Criminal Law Amendment 
Special Court Act. J976 and for the purpose of 
recording of statement a commission shail be 
appointed as envisaged under section 6(l)(d) of the 
Criminal Law Amendment Special Court Act, 1976 

"“""8 *‘'“11 

prepare questions as envisaged under Section 6(1)(D) 

Amendment (special Court) Act 
' 876. and the case was adjourned for 14'* Hoy 20 , g’ 

due to the superannuation of Mr. Justice 

Muhammad Yawar Ali. dte Special Court, became 
^ dysfunctional. 


attested 
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32. I lie Federal Govcmiiicnl issued a jioiilicalion 
No. l' IC(2)32015-A-n daled: 28.02.2019 of ihe 


nppoiutraent of Mrs. Jus,ice Syeda Tahira Safdar. 
Cllief Juslice Higli Court of Baluchislan as llie 
Presidem of,lie Special Court and Mr. .luslice Shahid 
Nanm as a Judge of the Special Court. Thus tlte case 
was n.xed for 19“ March 2019. On date the defense 


counsel sought an adjournment, by 


contending that 



the accused is willing to appear before the Court but 
he IS not able to appear for recording his statement 
due to his bad health condition. He is hospitalized 
and is under treauneiu at Dubai thus needs some time 
to recover. This contention was controverted by the 
Learned Prosecutor. He contended tJiat the accused is 
duly represented therefore he cannot be treated as 
fugitive and could be examined under s. 342 CrPC 
At this Court fomiulated the following question; - 


^How to record the examination of the accused 

mthont physicaify appearing before the 
Conn?** 


attested 

JSitaMUhm^ uh^mm 
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On tiL'xl tliiL*, lliL' (Ic/ctise Counsel submilted lliat 
file iieetised inleiuls in njipe:ii* Jinti would himself 
rceiii'd bi.s sliitemeiit. I'luis the matter was 
tidfourriL’d (ill 2^'' May 201y and the question so 
ibrimifaietl heciime I'eduiidam. 

33. On the next dale of hearing, an adjournment 
opphcniion was broughi by defense on medical 
grounds. In ihc meanwhile, tlic Uon’ble Supreme 
Court of Pakistan in Civil Review No, 513 of 2014 in 

CP No. 14 of 2013 on April 2019 passed the 
following order; - 



The above section envisages that 
once (lie trial has begun, the trial 
shall not be adjourned by reason of 
absence of any accused person due to 
illness, or if the absence of the 
accused or bis counsel has been 
brought about by (he accused person 
himself, or if the behavior of the 
accused person prior to such absence 
has been, in fbe- opinion of the Special 
Court, such as to impede the course 
of justice. Section 9 mandates that 
(he Special Court to proceed with the 
trial after taking nccess<‘«ry steps to 
appoint an advocate to defend any 
such accused person. Section 9 is 
llierefore an extension of the 
procedure for trial provided under 

Scdion 6 of the Act and supports the 

purpo.se of tlic special law. Within the 
«cope of this Act. if the accused 

•'■(.lit (0 appear and to be present at 
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trhil, it iliH-s tiMl itifriii(!t' I he r»iriiess 
(»r the (rliit HIM’ iIiu'n il vidliite (he 
tii'lil III Ciiir li'hil miller Arliele MIA 
of the ('iiiixtiliiliini. 'I'li Ninp fiirlliet' 
|M'<ieei'illn|iN iil' llie Iriiil, in tliiN 
siliiiitiiiii, woiiltl tiniiMint In piilliiitr ii 
|M-eiiiium on Ihe riiiill of (he 
itliKennilei', llesiileii (fie eon I nil over 
the |)l'lu*ee(lill^s iil' Die I rial eiinriot he 
nllmveil to ^ est in the iieeii.si'tl. 


5. In (lie |ii‘esei]l eireiiiiislmicc.s 
of (he ease, (he neeusetl is no( merely 
:tl>seiilirt|j liiinself rroin ii(leii(lint' (lie 
Speeinl (oiirl, he has nlso liccii 
ileehircii II iM'oehiiiiU’il olTeiider on 
I2.7.2(M6. Keiti)* n fiitijtlve from llic 
Inw Ihe neeiiseil losses his ri^hl (n 
aiuiieiuc (see Ikiiiiniilliili V S(ii(e 
(2005 SC’Mk 1002); Dr. Mohnshir 
lliissmi V, rederalion of Ihikistiin 
(J’l^D 2010 SC 265); Ihitiiil Ihiklisk 
V, I'lic Sdile (l»LI) lOffl SC 256) ns u 
conscijtieitee I lie aeensed Inis lost the 
rijjht (o have an ndvoeafe appoinled 
fo defend liini unless and until (he 
accused surrenders before the Court. 



6. We coiicluilvd Mint while 
section 542, Cr.P.C enables the 
ncciised to explain any circumstances 
iippearing a[>:iinsl him in the 
evidence, however, in the context of 
lliis Acl, if he voJimturily chooses not 
(o appear or join (he proceedings, he 
loses Ills righl to sticJi an explanation. 
Similarly, the neciised being a 
procliiiined offender loses his right to 
iiudicjice und furfeils liis right to put 
up a defense. 

l or the above reasons, the Special 
Court shall proceed with the trial on 
(lie next date ol hearing. In ease the 
accused saiTeiiders and appears 
before (he Court he would be entitled 
to record his statement under section 
342, Cr.P.C. and lead any other 
defense under the law. However, in 
case the accused fails to appear on 
the next date of lieai'lng, being a 
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firocliimicU orrcnclcr* the Special 
Court is ein powered to proceed 
against tlic accused even iu his 
absence under section 9 of the Act.” 


Thus Uiis Court proceeded with the trial under 
the s»jDra guidelines. 


34. This Court on 22"^ August 201 9 appointed Mr. 
Raza Bashir Advocate as counsel for defense at State 


expenses. During the interregnum period the trial was 
delayed as the defense sought further lime to prepare. 
Lately, on 24^" Oct 2019 the Prosecution team 
submitted addendum to their written arguments. The 
notification of Ministiy' of Interior, Government of 
Pakistan subsequently de-notified the prosecution 
team. Show cause notices were issued to the 



concerned Secretary as to explain under what 
authority the prosecution team was de-notified? In 
response to the adjournment request of the defense, 
this Court passed the following directives; - 



Learned Defense Counsel 
has move an application for 
adjournment on medical ground 
supported by medical 
certificates, therefore he is 
granted last opportunity, In 
future, no adjournment shall be 
granted on any cost. He shall 
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iijifK-iir tt) iulviiiicf his ai jjiiiHCiils 
III) (Iu< (fiitL' Ilf lK'iirii)|:. 

'I'he renisirnr of (lu* Ctiiirf is ulst) 
(lii'i'i'U'd III Mi|)]ily cojiii'S of llu' 
skeleton iirt’iiiiieiits (ii the 
Defense eoiiiisel before (lie next 
ilnte of lieiiriiit>.*' 


35. On the dale of licariiig (I*)’'' Nnv 2019) the 
Sccietary to Gciveriimeiit of Pakistan, Ministry of 
Interior, Islainabaii appeared while Mr. Rnza Ua.shir 
Advocate/ Detense Counsel had sent an application, 
seeking adjournment on the pretext of having 
proceeded for Uinra , At this the following order was 
passed:- 

“The Sccrctan’ to Government of 
Pakistan, Ministry of Interior, Islamabad, 
present in Court, as per instructions, informs 
the reasons for de-notifying llio notification of 
earlier prosecution team and requests for 
some time to re-notify the fresh one. The 
reasons advanced by the Secretary’ arc 
unacceptable and hence refused. Moreover, 
they had yet notified the fresh Prosecution 
team despite having 25 days. 

Tlie Learned Defense Counsel has 
once again moved an application for 
adjournment on the reasons mentioned 
therein. This is the third consecutive 
adjournment sought by the defense council. 
The same is also refused, however, the 
defense side is directed to file written 
acgunicnfs, il so advised, 02 days prior to the 
date fixed. To come up on 28“' Nov 2019 for 
announcement of judgment.’’ 


ATTESTED 
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passed in W.P.No. <1075/20 f 9. 

37, \Vil!n)iit coniinenling on liie cotiipctcni^tJ 
jurisdiclioii, this Court tlirecled the Reprcsoiitalivc of 
Ministry of Interior, to noniiiiate (lictr proseeiilor or a 
team of prosecutors ajid lurtlior directed to come 
prepared for arguincnls on 5'*' Dec 2019, for that dale 
of Jiearing the learned Defence Counsel was also 
directed to submit written arguments in rebuttal 
before the date fixed. 

It was lastly provided in ilial order that all 
miscellaneous applications pending shall be decided 
along with the main case so there will be no 
adjournment at any cost besides day to day 
proceedings shall be conducted w.e.f,, 5'^ Dec 2019. 

38. On 5''' instant, this Court observed: - 

“Despite clear directions to the learned 
Defence Counsel for filing of written 
arguments prior to today’s day of hearing 
(05.12,2019) in rebuttal to the written 
arguments already siibmiltcd by the previous 
Prosecutors, fic failed to submit the same. 
Therefore, he is once again directed to argue 
the case on the next date of hearing 
immediately after the conclusion of the 
arguments of newly appointed Special 
Prosecutors. 

The newly appointed learned Special 
Prosecutors request for grant of final 
adjourn men t in order to prepare the case 
with the undertaking not to seek further 
adjournment at any cost failing which they 
would be submitting written arguments two 
days prior to the next date of hearing...” 


ATTESTED 



ittt^rAci XVllof i976 
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39. Today Messrs. All Zia Bajwa and Muneer 
Hussain Bhatti Advocates assisted by Bar. Husnain 
Ali Rainzan and Usama Malik Advocates for 
prosecution submitted during Court proceedings the 
following applicalions.'dacumenLs: - 

i. Additional Statement/Amended 

Complaint whereby they sought to add 
the Former Prime Minister Mr. Shaukat 
-Aziz, the former Federal Law Minister 
Mr. Zahid Hamid and the former Justice 
Mr. Abdul Hanteed Dogar as co-accuscd 
on the ground of aiding and abetting. 

ii. A statement of amended formal charges 
not accompanied by supportive 
application whereby the persons 
were sought to be implicated as co¬ 
accused on charge of aider and abettor, 
purportingly under section 5 sub section 
3(a) of Criminal Law Amendment 
(Special Court), 1976 which reads as 
under; - 



(3) The submission of a complaint or a 
list of witnesses or formal charges 
under sub-section (I) shall not 
preclude— 

(a) the Federal Government from 
submitting an amended or additional 
statement of the case or charge at any 
time before judgment is pronounced, or 



The said application was not submitted in 
the office as per procedure rather the same 
has been presented in court without 
seeking permission for amendment or 
addition in the case or charge. It is 
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importani to be noted here that in 
accordance witJi the ratio of Musfas 
Inipex’s case (PLD 2016 SC 808) the 
approval of the cabinet in tJiis respect is 
mandatoiy; acknowledged by (he learned 
Prosecutor but the same lias not being 
obtained. The rcqiiircnient of approval by 
the cabinet as per decision in Mustafa 
Impex's case has got prospective effect 


and not retrospective elTect as decided by 
the Ape.x Court as such the application 



111 . 


(not numbered) is disposed off 

accordingly. 

The original complaint no. 1 was filed 
after proper investigation by FIA but the 
present application for adding tliree said 
persons; in respect whereof no 

investigation has been conducted, 

similarly, in respect of the aider and 

abettors a course of action has been 
prescribed at the later part of this 

judgment, so to say that at the more the 
Government is at liberty of file separate 
complaints against llie ibid named persons 
and others but why only these three 
named above? 

As regard the application for 

summoning the Pw. Mr. Azam KJian, 



Senior officer Joint investigation team, 
the same seems to be an afterthought as 
prosecution closed its evidence on 
18.9.2014. Thus the application stand 
disposed ofaccordingly. 
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iv. Learned Prosecutors had made the 
undertaking on the previous date to 
argue the complaint on merit but 


V. 



unfortunately moved yet another 
application for adjournment, reasons 
cited therein. After going througli the 
said application this Court refuses to 
grant adjournment and direct the 
Prosecutors to argue the complaint on 
merit especially in view of article 10-A 
of the Constitution of Islamic Republic 
of Pakistan, 1973 but they desist from 
arguing the case on merit rather insisted 
for decision on the above mentioned two 
applications. 

Thereafter the Learned Defense Counsel 
appointed by the Court was directed to 
argue the complaint on merits but 
instead of arguing the case on merits 
two further applications, firstly, for 
recording statement of accused through 
commission and for an opportunity to 
lead defense evidence under article 10-A 
of the Constitution were submitted. 
Learned Counsel was reminded of the 
judgments of the Apex Court in this 
respect especiaXy the order passed on 
1.04,2019 besides the orders of this 
Court whereby the accused was declared 
as a proclaimed offender after giving 
ample opportunity to appear before the 
court and the same orders were not 
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challtngecJ before tfie Apex / AppeJIale 
Court. 

vj. As regarding the applications moved 
under section 265K CrPC moved by tlie 
proclaimed offender, is concerned such 
like applications were previously 
decided against the defense. Allliougii as 
per procedural jaw the application u/s 
-65K CrPC can be filed at any stage and 
to be argued on the available record and 
at the present the available record is 
complete file/ripe case. 

In nutshell all applications are mcritless, 
motivated with the ulterior motive of 
further delaying the complaint; having no 
nexus with justice, equity and fair trial, 
thus stands dismissed in case these are not 
relumed. 



40, Lastly, the Learned Defense Counsel was yet 
again directed to argue the case on merit but he 
refused rather left the rostrum, thus being left with no 
other alternate we have perused the entire record and 
the written ai^gumenis so submitted by the earlier 
Prosecution Team. 



41. Findings: At the outset we would endeavor to 


address the pivotal question to which the fate of this 
trial hinges, i.e,, ^wuld th e trial continue in absence 
of accused or otherwhp n doubt s. 6(1) of the 
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Nil ] pfilSLl 

Criniiiiiil Law AnitJiidmont (Special Court) Act, 
1976, makes (he Code of Criminal Procedure, 1898 
applicable lo instant proceedings; yet tliis application 
ol the Code is limited and would (111 the space in case 
the Act iisell is silent in respect of a peculiar 
cireuinstance. The reason is Jiot farfetched, i.e., the 
cumulative analysis of s.3 when viewed in 
juxtaposition with s. 5(2) CrPC would lead to this 
inference. Tltis Court has settled this issue earlier 
vide order dated: 10.1.2014. Interestingly, that order 

was to our knowledge not assailed, thus has attained 
finality', 

42. We would now apply this ibid principle on the 
peculiar facts and circumstances of this trial in 
special reference to s. 9 of the Act when viewed in 
the prospective of s. 512(1) besides 366(2) of CrPC. 

It is patent by the act and conduct of (he accused 
facing trial, that he has persistently and stubbornly 
strived ever since the commencement of this trial, to 
delay, retract and in fact evade it. It has been his plea 
throughout that eitlier on account of ill health or for 
security hazards he could not reach up to this Court 
to face the trial. Infact. Uiis Court has generously 
granted numerous opportunities to join the trial. His 
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convenience was acceded lo when the presence of ihc 
accused was dispensed with after (raining of die 
charge, yet the accused opted lo become a lugitive 
from law. 


43. Il is indeed the celebrated principle that a 
special law prevails over a general law, reliance is 
placed on Syed Miishhid Shah vs Federal 
Investigation .Agency's case (2017 SCMR 1218); 
thus s. 366(2), 512(1) CrPC would give ^vay to s. 9 of 
the Act. The ordinary sessions trial would halt on 
willful absence of the accused; as a judgment cannot 
be pronounced in absence of accused u/s 366(2) 
CrPC, yet s, 9 of the Act is couched in such words as 
to lead to the conclusion that the legislature had 
visualized the present scenario where the accused is 
evading the due process of law by willfully absenting 
himself. Such being the case, the command of s. 9 of 
the Act is to continue the trial and reach it to its 
logical ending. 

44. Albeit, in Lahore High Court Bar Association 
Vs General (R) Pervez Musharrars (2019 SCWSl 
1029) the Hon'ble Supreme Court has while making 
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reference to s, 9 of the Act directed this Special Court 
to continue with the trial irrespective of the absence 
of the accused. Thus, we would now proceed to 
decide the fptc of this tr ial. 


45. The connotation, ‘SpecisiT has considerable 
significance and on account of the specialized sphere 
prescribed the mechanical application of the Code 
and the Qanoon e shahadat Order, 1984 would fall 
short of tile purpose envisaged for this Special Court. 
Many matters on record are not disputed at all. 
Similarlj, plea of pri\'y raised by the accused of 
others being accomplice is already decided by the 
Hon’ble Supreme Court, are factors, that force us to 
reach to the conclusion that either the facts are 



ATTESTED 



Registrar, Special Court, Islamabad 

EitamhtU under Act XYU »fim 
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Ciniip^jujii Jsio.I 

46 . As jn any uLhcr criminal case iwd theories 
crops up in (his trial. 'I‘he first is advanced by 
prosecution and (tie oilier propounded by defense, 
rheso needs to be minutely analyzed. Before doing 
so we would need to loriiHilalc liic foliowing poitils 
for detetminaiion within the coiilemplalion of s. 
367(|)CrPC:- 




11 . 



ni. 


consiitulion and has commiticd the 
offence of High Treason? 

Whether the accused had criminal intent 
or mens rca to commit this offence or 
was instructed so by the Cabinet or 
advised by the Prime Minister? 

Whether there were justifiable 
circumstances in favor of the accused 
leading to the legitimization of the act of 
High Treason through subversion of the 
Constiiuiion? 


‘hat on account of 

, ^ th.. ni„__ . . 




the cireumscnbed task of determination invested in 
- y this Special Courh the stereotype mechanical 
^ «on of ,he genera, laws of evidence and 





Scanned by CamScanner 








procedure would be improper. Even olhenvise, it is a 
celebrated principle of Quaiion-e-Shahdit Order, 
19S4 (see. Articfc 113) that facts admitted need not 
be proved. By transposing this principle on the 
evidence on record, it would transpire that the 
accused has not out rightly negated the acts alleged 
by Prosecution. He has not denied the imposition of 
emergency, the proclamation order, prescribing a 
novel oath for the judges of the Superior Courts and 
his speech on the eve he imposed the emergency 
ratlier his defense plea is two-foJd: - 



a) That, there were compelling circumstances 
justifying these acts. These circumstances were 
the upsurge in terrorist activities, complete 
breakdown of the Governmental machinery on 
account of arbitrary interference of Courts 
under the garb of judicial activism and the 
poor state of economy. 

b) The second defense plea is that it was no! 
the voluntary act of the accused. He was 
advised so by die Cabinet, the Prime Minister 
and by key leads of the State institutions. Tltus, 
while keeping in foresight the twofold defense 
P'aa we are confident in concluding that the 
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accused never intended to contest the acts 
alleged by Prosecution. It is not at all in 
contest as to whether the accused had 
proclaimed the emergency, prescribed new 
oath of oflice for the judges of superior courts 
and house arrest some of them. 


•^8. Coming to the two defense pleas raised by the 

accused. It appears that; the accused is inspired by a 

solitan. ponion of the self-acclaimed saying of 

President Abraham Lincoln. That solitaiy selective 

portion was referred to in Ins speech Justifying his 

imposition of emergency. The relevant excerpt is as 
under; - 





/ 




jueniist 0 
Abraham Lincoln had on. 
consuming passion. During 
the time of supreme crisis 
and this was to preserve flic 
union because (he union was 
in danger toward that end 
be broke laws, lie violated 
tile constitution, he usurped 
arbitrary power, he tripled 
individual liberties. His 
justification J 

necessity. 


tj 


y 


We believe.ha.ftis in, 

l*i»8 ignoranlly selective and disregard! 

®o« pertinent sayings of AbroiamLincol 
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categorivolly and ciiiplialically stated, ’*Don't 
interfere with nnythinn in the constitution that 
must be nutintamettfor. It is the onfy safeguard 
of our liberties^' 


49. In ilie like nianncr we believe lliat the 


reverence of the accused towards the doctrine of 
necessity is not in consonance with the 
pronouncements of the honorable Supreme Court of 
Pakistan. In our country, during 72 years of its 
independence, to our misfortune several times, the 
Constitutions framed by Legislative Bodies were 
desecrated. Sovereignty of people was not allowed to 
flourrsh and get deep-rooted in the polity of our 



country. Prior to 3rd November, 2007, the 
Constitutions were either abrogated or put in 
abeyance and the democratic system of governance 
was put to an end. For the first time, the Constitution 
of 1956 was abrogated on 7th October, 1958, and 



Martial Law was imposed by ihe then President 
Iskandar Mirza. who dismissed Ihe Central and 
Provincial Governments; dissolved the Parliament 
and Provincial Assemblies and abolished all Political 
PMies and appointed General Muhammad Ayub 
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Khan, iJic (lien CommariiJcf in Cliitr, iis Mswlinl I,iiw 
Adnitntslralor. On 25l/i March, 1969 , iigain the (hen 
head of Army, General Agha Muhiuiiniad Vnhya 
Khan, abrogated ifie Consltlulion of 1962 and 
Pjoinulgaied Mantal Law followed fjy Provisfonal 
Constitution OfcIly'". On 5th July, 1977, once again 
Manial Law was imposed throughout the country by 
the then Army Chief", who, vide Proclamation of 
Mania] Law'' dissolved the National Assembly, the 
Senate, die Provincial Assemblies etc. and pul die 
Constitution of 1973 in abeyance followed by Laws 
(Continuance in Force) Order, 1977, 



50. Had ihe hon’ble Superior Judiciary, at lhat 
lims, not imroduced Ihe Doctrine of Necessity and 


P™“<icd against the usurpere, abrogate 
subvertora, the Nation would not have seen this d 

^-least. where an oflicer in unifom, repeats th 
offence. 



The Infamous ^Doctrine 


of necessity' vvas 


tniroduced by the hnn’ht„ a 

°"ble Apex Court of the countty 
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ill Ihc case of Mouivi Tnmeczutlin Khnn*^, which was 
noiirishcd in the Dosso’s case'', tn the case of Syed 
Zaliir Ali Shah” this doctrine attained malurily but 
finally the hon'ble Apex Court in Syed Yousaf Raza 
Gillani, Prime Minister of Pakistan’s ease”'* buried 
their self-endorsed doctrine of necessity, probably 
forever while observing “.../rv // court of tnn% n'e 
cn/ifwt An.vc our jui/gtitcufs on the anticipated 
consequences of our decision, else we will be 
reverting to the malignant doctrine of necessity 
which has already been buried, because of the 
valiant struggle of the people of Pakistan,,.." 

52. Later, there was another onslaught on the 
ongoing democratic system of governance. On 12th 
October, 1999, the then Chief of Army Staff, General 
Pervez Musharraf/ Accused once more, put the 
Constitution in abeyance and the whole of Pakistan 
was brought under the control of Armed Forces. The 
National Assembly, the Senate and the Provincial 
Assemblies were suspended, so also, the Chainnan 
and Deputy Chairman of Senate, the Speaker and 

2 ^^eration of Pakistan vs Mouivi Tarnzeeuddin Khan PLD 1955 SC 

“PLD195BSC533 

SC^869 versus General Pervez Musharaf - PLD 2000 

‘*PLD2012SC466 



Scanned by CamScanner 









Nil I 

l^L'iJuly Sjienkcr of llie Niilioiuil Assembly and the 
Provinciiil Assemblies were suspended and followed 
by issiiaiiec of Provisional Coitslilution Order and the 
Oath ofOfliee (Judges) Oriler. resiillantly as many as 
61 Judges n[‘ superior judiciary including Chief 
Justice of Pakistan and Chief Justices of three 
Provinces were made dysfunctional. 


53. Accused self-styled himself as Chief Executive 
and started ruling the country under the new 
dispensation. 



54. This action of accused was, undeniably, taken 
to prevent the 11-member Bench of tlie Hon’ble 
Supreme Court hearing tlie Petition No. 73 of 2007 
filed by Mr. Justice (Rtd) Wajihuddin Ahmad and 
others in which the qualification of the Accused was 
in question, and perhaps, he was not expecting a 
favorable decision. 



55, With utmost respect to the judgment of hon’ble 
Apex Court reported in PLD 2016 SC 454 regarding 
aiders and abettors, Article 6 sub-article 2 of llie 
Constitution of Islamic Republic of Pakistan, 1973, 
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reads as, '...ttny perstm ahHnp or uhr/thifi or 
coHahonithi}’ the itvts menthoet! In clause (I) shoU 
Hkemse, he ffuUty of Itiftli treason..,** The iifL’iincd 
lias coniessed ihe ol'ficcrs / iif'lieials tfuu liis 
accomplice yet the same iiiive not l)een iirniycd as c(j- 
accused by iJic Coiii)>laiinij]t, Ibr reasons best known. 
Even ollierwise, it is unbelievable and iininiagfiiable 
that snch an extreme act is comniitted alone by a 
single man in uniform. 'Hie then Corps Commanders 
Committee in addition to all other uniformed officer 


who were guarding him each and every time, with 
boots on, are equally and fully involved in the act and 
deeds of the accused person. The ratio decidendi of 



the above cited judgement is that the aiders and 
abettors cannot be inducted by the Court in a 
complaint filed by the Federal Government, meaning 
thereby the Federal Government / Complainunt is not 
absolved of not investigating these officers and filing 
a complaint against them, which they can do at any 
time, if for a moment it is presumed that Military 
High Command including Coips Commanders were 
not involved then why they failed to defend and 
protect the constitution of Islamic Republic of 
Pakistan, 1973 by not restraining a raon in unifom., 
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but unfortunatdy tlio cronies oi'lire ncciiscd fiiiH been 


left Tree till dale. 


56. Each and every niember ofllic Armed I'orce.s, 
as per their oath under the 3"^'* schedule to tlic 
Conslitution in pursuance to Article 2AA is bound to 
bear true faith and allegiance to Pakistan and nplioJd 
the constitution which embodies tiic will of the 
people. They have also sworn not to engage 
themselves in any political activities whatsoever. 
Every member of the Armed Forces have, also 
solemnly affirmed that he will honestly and faithfully 
serv'e Pakistan, as required by and under the law and 
in this respect, tlie oatli has been violated by each and 





forces by failing to preserve, protect and defend the 
constitution, either siding, aiding, supporting or 
facilitating the accused or remaining silent to this act 
while being in uniform ns the accused’s plane had not 

y« landed that his cronies acted unconstitutionally on 

•he ground, for the first time when the constitution 
was usurped in the year 1 999 , 


^7. Article 5 of /Im r 

^(’hsijiutioii op I 1 

«'P-'=li=ofPakis.„,.,,o,3.,,.„„^^^^ 


1C 
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.'f'. 1 hereforc, v\l‘ are of the considered view that 

the ijrst detense plea does not stand on facts and law. 


Considering Uie act of high treason as act of 
e\tn:n:e unconstitutional crime, sub-article / clause- 
—-X to Article - 6 of the Constitution of Islamic 


Republic ot Pakistan, 1973. has been introduced vide 



amendment Act. 2010. which reads, “on act of 
high rrcQXtm menihned in clause (1) or clause (it) 
shall not be validated Ay any Court including 
Supreme Court and a High Court." This amendment 
introduced, although, adier the crime was committed 
by the accused, rellecis dial the act of high treason is 
an unpardonable act, not even condonable by the top 



most Courts of the Countiy and Article 6 is the only 
safeguard within the constitution that deal with an 
otTender who challenges or attempts to challenge the 
boundan- of the social contract between citizens and 
the State. The trial of the High Treason is the 
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requirement of the constitution against all those 
individuals who undermines or attempts to 
undermine the constitution by any means. 


60. Be it as it may. coming to the second limb of 
the dercnse plea, at the expense of repetition, it is the 
precise plea that the alleged imposition of 


emergency, promulgation by the provisional 
constitution order and the oath of office as claimed 
by the accused was not his brainchild but that of the 


Prime Minister, the Cabinet, and the stalwarts then at 


the helm of the affairs. To this we are very confident 
in observing that these matters have already been 
decided by the Supreme Court and even the review'^ 



against this verdict has also been decided against the 
accused by a unanimous verdict of 14 to nil. The 
relevant extracts from the ibid judgment is 
reproduced hereunder in support of this conclusion: - 


it 


A 


4^ 




was 


”2014 PLDSC 585 


High Court Bar Association 
instead primarily tasked with 
determining ,he co„s(itu,io„al 

“f •'■r Procinmntion of 

3rd"!™? N-'n-bnr 

d, 2007 and certain acts and 

other instruments following (he 

Proclamation. ^ile 
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determining this issue, the Court 
struck down and declared 
unconstitutional inter alia tlic 
Proclamation of Emergency, the 
Provisional Constitution Order 
No.l of 21IU7 aiul the Oath of 
Office (dodges) Order of 2007. 
TIjcsc were all indeed actions taken 
by (he petitioner, but the Court did 
not coninicibt on llie criminal or 
civil consequences which could 
flow against llic petitioner as a 
result of this determination. The 
petitioner has conceded this much 
in paragraph 30 of the Review 
Petition in the following words: 

30. That it is also pertinent to 
mention that though this Hon'ble 
Court after declaring that the 
Acts of 3rd November, 2007 were 
un-Constitutional yet in the 
operative part of the judgment 
this Hon’ble Court did not 
mention the prosecution of the 
petitioner under the High Treason 
Act...” 



The actions of the Petitioner on 
3.11.2007, may have well been 
taken for his personal benefit, as 
the judgment under review 
holds, but it cannot be held on 
this basis that the petitioner's 
act of appointinent/removal of 
judges of the superior courts, 
attempts at making unilateral 
amendments to the constitution, 
declaring a state of emergency, 
and so forth were personal rights 
of the petitioner the adjudication 
of wliicli showed bias of the 
former Chief .lustice against the 
petitioner. The judgment under 
review was rendered by 14 .Judges 
of this Court who held the 
aforesaid acts of the petitioner to 
be unconstitutional...” 
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Ot, V/**, u/rtjijfj': (n*t thu ’/x/i^d d«fsr*s« 

(il'"! Ii;n fitic'i/ly hxn decide'] ii^in-A ths iccn^ hy 
llie If'in'tite Hiifif'xne Court; Tr,e accyvsd a.'or.e ha5 
h';ct) held ie^tOJt*,‘ih\e Uit the crirr.e cil&d \n the 
eSmvfi, 



. 1 . 'Ihe phrir.e, ‘High Treaw>n’ is defined in 
Oxford Dictionary to mean, the crime of 
betraying one's coeniry, especially hy 
attempting to kill the sovereign cr 
overthrow the Government, 
b. 7he action of betraying someone cr 
someihing- 



Similarly, in Legal parlance it is denned a: 
Article 6 of the Constinrion as to mean, 
‘...abrogates or subverts or suspends or holds in 
abeyance, or attempts or conspires to abrogate or 
subvert or suspend or hold in abejance, the 
Constitution fay use of force or show of force or by 
any other unconstitntional means shall be guiltv’ of 
high treason..,”. Thus the phrases abrogaiion, 
subversion, suspension and holding in abeyance are 
of considerable impart. The term, ‘Abrogate’ in 
ordinary sense means Repeal or do away v\ith (a law. 
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CotiipEfiiTi: Nal of IDIj 

right, or formal agreement) while Abrogation is a 
Latin term for legal annulment under the Roman 
Law The word, ‘Subversion’ is the process of 
overthrowing, destroying or corrupting'^ 


Subversive Activity is a pattern of acts designed to 
ovenhrow a Government by force or other illegal 
means. To pervert, as the mind, and turn it from the 
initli; to corrupt. A dictator stays in power only as 
long as he manages to subvert the will of his people, 
The usurpation of the functions of Government and 
other organs of State established by the constitution 
tantamount to subversion of the constitution. 
E.xercise of undue influence over judiciary (such as 
making titem cease office and/or take fresh extra¬ 



constitutional oath) do tantamount to subversion of 
the constitution. In ordinary parlance it means to 
temporarily prevent from continuing or being in force 
or effect. We believe that it is when officially one 
prohibit (someone) from holding their usual post or 
carrying out their usual role for a particular length of 
time. 

Now coming to the word, ‘Suspend’, it in legal terms 
means to interrupt, postpone or defer. To temporarily 

(Black's Law Dictionary, 8“’ Edition 2004 p, 18) 

Black's Law Olctionary, Edition, 2004 at P. 4489. 
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I 


S3 


'''■'■P (u pci-soii) Iron, |„;,|-„ro,||n, „ ninclion, 
«cupyi„B „„ „ni„, __ 

1‘ilihl or privilege. 


The eonnoliilion, •llulds in abnyimcc’ Ordinniy 
iiKirniiig. A stiUc ol tcniporni’y ilisiisc or su.spcnsion. 

In Liuv it means tlie po.sition of being wiiliout or of 
waiting for an owner or claininiU. 


The Legal meaning ol, ‘Abeyance’ is temporary 
inactivity: suspension. Thus the phrase ‘holds in 
abeyance’ means to hold onto suspension or keep 
suspended. From these definitions of different 
phrases used in Art. 6 it can be easily gathered that 
accused impliedly suspended tlie constitution before 
ordering and proclaiming that “the constitution of the 
Islamic Republic of Pakistan shall remain in 
abeyance. 


Unconstitutional means Not in accordance with a 
political constitution or with procedural rules. Its 
legal definition is some act contrary to or in conflict 
with the constitution . 


(Black's Law DIcItlonary, S'” Edition, 2004 at p. 4738) 
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62. The meaning of these key terms wouid lead us 
to the conclusion that the offence charged squarely 
falls ill llie definition of High Treason as cited in Art. 
6 ot the Constitution. It is worth highlighting that 
accused iind other legal options, if at all the situation 



as per his version so demanded. These legal ways 
included accountability of Judges under Art 209 
through the Supreme Judicial Council, procedure of 
proclamation of Emergency Provisions [Part X of the 
Constitution] Article 232 on account of war, internal 
disturbance, etc., Article 233, power to suspend the 
Fundamental Rights, etc, during emergency period, 
Article 234 - Power to issue Proclamation in case of 
failure of constitutional machinery in a Province, 
Article 235 - Proclamation in case of financial 
emergency and Article 236 - Revocation of 
Proclamation, etc. Procedure for suspension 
(abeyance) also given in Emergency Provision (Part 
X, Constitution). In the like manner the procedure for 
removal of judges, provided in Articles 209 and 211 
was not followed. Hence the actions were totally 
unconstitutional and void. 

63. Similarly, Article 6 is the only safeguard for 
the constitution that deals with an offender who 


J 
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challenge the boundaries of the social contract 
between the citizens and the State, We believe the 
quantum of punishment for the act of high treason 
describes the gravity of this offence and the framers 
of the constitution inserted Article 6 in the 
constitution to provide an in build mechanism for its 
protection. The trial of high treason is the 
requirement of tlie constitution against those 
individuals who undermine or attempt to undermine 
the constitution by any means. This Court after 
presentation of undeniable, irrefiitable and 
unimpeachable evidence by the prosecution against 
the accused reaches to the conclusion that indeed 
Accused is guilty and deserves exemplary 
punishment. 



■!2 

ae 



64. We are of the considered view that the accused 
in this High Treason case has been afforded more 
than his due share of fair trial. The protected trial of a 
constitutional and not any ordinary offence that 
began six years ago in 2013, has yet to see its end in 
2019. The accused, who has been given every 
opportunity to defend himself, has by his conduct in 
the proceedings only evinced his utter contempt for 
the law and legal institutions in this country. The 


J 
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facts of this case arc well tlociinictilcd. 'Hie 
docunienls clearly dcinon.sinilo the guilt un iIjc pari 
ot the accused, Jl proves heyojid a shadow of 
reasonable doubt all the charges of High 'I'reason 
leveled against accused by the Slate. 


65. As a necessary corollary lo what has been 
observed we find the accused guilly as per charge. 
The convict be therefore hanged by his neck till he 
dies on each count as per charge. 



66 . We direct the Law Enforcemcnl Agencies to 
strive their level best to apprehend the 
fugilive/convict and lo ensure that the punishment is 
inflicted as per law and if found dead, his corpse be 
dragged to the D-Chowk, Islamabad, Pakistan and be 
hanged for 03 days. 

67. Indeed, this portion of the judgment and 
execution of the sentence is nowhere defined but 






since it is first impression case and the sentence of 
death is announced in his absence after declaring the 
convict as proclaimed offender therefore the sentence 
is supposed to be executed and in case of his death a 
question would arise as to the mode of executing the 
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sentence, to this extent para 65 prescribes the mode 
of execution. 


6S. It would be in the interest of justice that all 
those in\'olved (if any) in facilitation of the escape of 
the fugitive accused may also be brought in the net of 
due course of law and their criminal acts (if any) may 
be investigated and tried in accordance with law. 

69. The record inclusive of the case properties be 
kept under lock and key with the Registrar of the 
Court till further orders, 

70. The Registrar of this Court shall forthwith 
provide copy of tliis judgment to the Learned 
Attorney General for Pakistan, besides the Learned 
Defense Counsel free of chaige. Further to issue 
necessary committal and execution warrants to all 
concerned. 

We with the majority of 02 as to 01 
allow the complaint and hold the 
accused guilty of high treason as 
defined at article 6 of the Constitution 
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and pass punishment under s. 2 High 
Treason (Punishment) Act, 1973 , thus 
the Convict be hanged by his neck till 
he is dead. 



Justice Waqar Ahmad Seth 
President 


I have read the judgments of my learned 
brothers and I respectfully disagree with their 
findings. I have recorded my dissent on 
separate note enclosed. 



Justice N%ar Akbar 


I have read, in draft, the judgment of the President 
of the Special Coun and concur with the findings 
and punishment {except paragraph 66 of the 
judgment which I shall deal with at the end of my 
opinion) sought to be imposed on the accused. 




Jfljstice Shahid Karim 


ATTESTED 


ifl/ Courf, Islamabad 
EifUUM imdtrAci XVII 
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and pass punfshmcnt under s. 2 High 
Treason (Punfshment) Act, 1973, thus 
the Convict be hanged by his neck till 
he is dead. 



Justice Waqar Ahmad Seth 
President 


I have read the judgments of my learned 
brothers and I respectfully disagree with their 
findings, I have recorded my dissent on 
separate note enclosed. 



Justice N^ar Akbar 


I have read, in draft, the jiidgmeni of the President 
of the Special Coun and concur with the findings 
and punishment (except paragraph 66 of the 
judgment whicli I shall deal with at the end of my 
opinion) sought to be imposed on the accused. 




Justice Sliahfd Karim 


M 
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Sim hill Kartm, J. VltJS ciisc 

pnracJifjfiialic in more ways lhan one and is of first 
impression, I have, there fore, added a note of rny 
own on the is.sues surrounding the law of treason, 
•Jitih'es! Let*fi Reefify History* 

Article 6 is a constitutional offence; the only 
offence which the Constitution of Islamic Repuhlic 
of Pakistan, 1973 (“the Constitution”) prescribes. 
Its introduction aims to bring a transition from 
martial lawlessness to a constitutional order; from 
the mantra of ‘Let History Judge’ to ‘Judges! Let’s 
rectify history’. It is based on the notion of righting 
the wrongs of history. Article 6 was meant to be a 
bulwark against any creeping coup d'etai which may 
cause a constitutional deviation. The framers of the 
Constitution had seen this nation endure two martial 
laws and set out to right the course of recent history 
of dictatorship. Article 6 bears the mark of a 
provision the primary reference of which is to 
history. The policy of the treason clause is to be 
understood in the light of history, but likewise, that it 
is to be vigorously and sympathetically enforced out 
of respect to the lessons of that history. The Report 
of the Constitution Committee presented to the 
National Assembly of Pakistan on 3r‘ December, 
1972, is reminiscent of that historical context when 
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introducing the raison d’etre of llie offence of High 
Treason; 

“J3. Amlher new provision regarding High 
Treason im been introduced to eliminate any 
possibiiity. in the future, of the Constitution being 
abrogated by any person. Under Article 5 any 
person who abrogates or attempts or conspires to 
abrogate, subverts or attempts or conspires to 
subvert, the Constitution by use of force or show of 
force or by other unconsfitutionai means shall be 
guilty of High Trea-um. In addition, a specific 
provision has been made to the effect that there 
shall he no protection under the Fundamental 
Rights to any offender from punishment 
retrospectively with effect from 23f*^ March, 1956." 

2. Likewise, the debates which ensued robustly 

dealt with the issue and the members dwelt on the 

debilitating and egregious effect of repeated 

constitutional deviation and thus a need for the 

offence of High Treason to be inserted; 

^ (jjl Oi* liJ jt-ail jiti 

L.SJi4 'Ojf tj Oi* 

^ oJ JUa UjI ^ 



fi Ij tjiJ ^ uJ* 1969 y jjj ^ *08 

^ ^ Ula LI t>l jj' iliL /v| 

cAj^ (jjSjl ^ JLj J,j,l (jSJ (jf) j'a-uI is (>' 

/'Ij— ^ jJ ^ sSli ij^ ijS jjjt, 

^ jSj IS Jjli jjjl ^ ^ ^ ^ Llj 


4^** ^ ,^S -iii 1 iji'l , tij jSj ^ ^ t.jji.0 
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Jti uM /ill »j ^ jl£ Jl ^ ^ jjj 

‘■^ *:-ji jjl jjjjjj ijj jj jtj ji (J-L-* JL. ^ 

^ ui*j lW- (jjI LHjj (jjjS l£ (jl ^J 1 jui JJ ^Jj ^ jj ^ 


(jjji -J l£ ^J Qf^ OSi- -ilJ ^ LJ“1 mI 


UjU LjIjS ijjJo 270 '^jJ V'j vl^ uH 


■c:^ ^ "J Ji C*^'J uV* uJi 


fjifr, Afu/iaf/unat^ Zafar Almied Ansari] 

(2) All orders made, proceedings taken and acts 
done by any authority, or by any person, which were 
made, taken or don. or purported to have been made, 
token or done, between the twentieth day of 
December !97i. and the twentieth day of April 1972 
(both days mclusive), in exercise of the powers 
derived from any President’s Orders, Martial Law 
Regulations, Martial Law Orders, enactments, 
notifications, rules, orders or bye^la^vs, or in 
execution of any orders made or sentences passed by 
any authority in the exercise or purported exercise of 
powers tij aforesaid, shall, notwithstanding any 
judgment of any court, be deemed to be and always 
to have been validly made, taken or done, and shall 
not be called in question in any court. 

(jjjS nS IjL> • j UV 0^' ^ lh' 

(jjfjl JJ ijdl IS jli il^jaa Jjii ^ 


(JW 5 Lf ' Jj5 jS i-Sit (j/t ^ 




IjS ^ yl ^ ,jUi! IS ijAdl 

tii-jljlj 0^^ I P"TteAsar? jj*djj 

J^l aS IjIm ilJjjlJ Ijjjl [Jjl uJ* 

Ji " ■ ‘■■ 1'* * Ujllj jS lij'jft 

jAi- jJ jS Cill^ li 

L>«' IS ^jllj ^jS jjiji 

*4* ■^=^ >J*jl ^}l IS u*' f aj /JojjS 

jjI>(J«Ci!1jd 0Jj3 ^je 

lijcU^ tjdt ^jS I jjj jS ujdili: ^Lu ^ 

■£=*- jiji tPjS 
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r? djJ not c 

c’a:- ier~rrcc 

c: ibe cri: 

s;.V. eri>oc cc 

xSrcitaiion 

Tretsoc :s :L<c-f 

a term uhich 


ivtVn: G AXv xsTc irs Arnc!f ^. Tc-mis thus w tfighted 
lixvi >\w delilvratdy chosen, 

h crier recter :c iei^ «i'A ^ prv'Meiii the prJctiiMl 
ieciiTirs c^‘ history ^^is belie\cii to twch. In 
'Tv c* r-rcLf.'-r 'r TV TtV.; iVj.Yjf". James 
"'Hsri H'crx. crsenci ia:; 



/ 




/V#* 


•1" 


f 


■7*1* .rrvii - v iV.v*: Aa:es. v.Yr.Vv 

Veri .-<T ;•; .V Jf:.cv":e i**'rV 

Z Vi-u iTVc-.rt-.<f .S.vc .V* Tee.: .M rrs'e-r ;4> 

Vir.‘»~i —"TJ zv T;rT;.*.;rr,^*y assLt.MT.Y 

TLC.". cne. .'V r\%: 0 ' 0 “' tV 

r'.';r?‘.vT .-Irw Xs V« ,Syt tav.^ ;V x- 

w-'i/fr , 7 * *’f:s.t*T ;e ^c.in i.< ;f*^’,v;.' ;■: V 'Ki'rers 
;.je y'j c~j.xr.f?-ue;e*ee.; .VTeer; I’t ;V 
.■■*’ .ci-rieTT,'!’: e* : v s:ay Pris A'^-rje 
Jlv* ta* rsf^TT ;Vr cct.<;;.'X':.'!*ia’ aV:.i iy ;.> .•'i* 
c^-'ec .I*:,' .Sr eiuVc ,S .•ti,'*T;’:e w 

-■■ rV rvc:..'-:- .r:.iu:.-rci( w T^;ie :.p .V 
rzi::.~ y :hi p\.\-y TV XTer.v.i': 

CY 'e .V eV.T :V: ;V 

_r».xV a*’ .V e.’_-:.«e u .v ,*v 

IT z v e* TicAn. ive, .'^; 

* ^ --' •< -TJ jiTrxrV';Ai‘;y eT'ivwJ 

• if A* ,v .V .ejcccTS e'V^r WAn.... " 

- Alrvss: ex ir> cccstirctiAn arv'imd the uorid 
^'eisocu.Xtf coniu.n. .\nic!e IJI, Section 0 
c: rise L mtec Sixes Conssrciion paniJes; 

'V.'x.xt :v iv^.vc' .-t.i.v.. .ifu;; 

'•'^y -V~r.C .V’T iV ;-: AiVr-T^ ;j 

z.’Kn^es jCn;^’ :vBf A:J C AT.*vt, .Vi> 

e^-^;vc -v e-.T^vreu yTnc^f^^n, 
irKzim^rry .-^ 4 , 9 :Tmrfsrj to :ht y.J 7 w inm .< 4 ^ 

'•'« e ivrt-isa.w rs 

^isT' ^’*- ‘ ^ ^ AStSsxier tvTiVimvi 

^ or h^r^ku^ 

<xnfpr .rr-rwe/- 
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5. Accordriig (o ilic above dcllniiion, (reason is ihc 
bclra},il ol allegianec owed a poljlical sovereign 
eiihcr because of ciiizensliip or because of tlie 
«cce[iiance of the prolcclion of laws; 

'r/ie treason danse of the United States 
Ummtutnyn wm written, ikbated. and adopted by 
men whose ideas ref^ardiny the policy and 
historical iinplicut/ons of the taw of treason were 
deiivid fro/n En^sh law. The very terms of Article 
I, Section 3 are m iar^e part derived from the 
.statute of 23 Edward HI (1350), among who.se .seven 
categories of high treason the most important were 
to "coinpaxs or imagine the death of our lord the 
ing, io h^xy againsf orir lord fhe King in fits 
realm," or to adhere to his enemies, giving them aid 
and comfort. The omission of any provision 
analogous to that against compa.ssing the king's 
death and the consfilulionol limitation of’'trea.son" 
to the other two of the three principal branches of 
the Statute of Edward IH. form the heart of the 
restrictive policy evidenced in the defmiiion in 
Section 3 of Article III. Clearly, it is relevant to an 
mjder.sfa>ulmg of the terms of that .section to 
examine the English doctrine with which the 
Americans of mi were familiar. First importance 
tn this undertaking should be given to the analysis 
of the accounts of "treason" in the great English 
law treatises prior to the adoption of the United 
States Coiiuitufion. This is both because only in the 
treatises do we find any careful effort to analyze the 
policy and the eiemenis of the crime, and because 
the .ynericans obtained their hmvtedge of the 
English law and experience primarily from the 
treatises. Granting always ,he fundamental 
importance of the Statute of Echvard III. other 
English legislative materials conlribute little to 
explicit aiudysis of the crime. The ca.se materials 
c^e.sen'e only third rank in value; the impressive 
flumes of the State Trials contain a maximum of 
pkaduigs. tedious fe.slimony and records of 
and a mnimum of heipful examinaihn 
ofthej?ohcy and elements of the offense. Moreover 
one famous case after another proves, on close 
i/isjieciion, to he .so interwoven with the peculiar 
pohdcM and religious motives and pressures of its 

cuLZite evUletcIom^^^^ 

^I . >^>^odiness w ih which the 

the records ZAirf knowledge of 

records of the English trials, as distinguished 
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Coitwliiifit )Vt». / iif2(U.i 


frcnt iJtcir ftiiiiilitirify »'i(h the hmie .shilute anti the 
treatises'' 


6. However “litlle jiulicinl tnidginnlion liiis been 

stirred to cluriryiiig uniilysis io such eases" bcemise: 

‘‘/Vf7h;/>.v this eottliniiltift lack of helifiil JiitUcial 
cxphrathii iit the ftelil may he explained hy the fact 
that qikr the nineteenth eentwy the executive and 
legislative hranehes n<t longer the 

treason eharge as the prineipal ladwwk of state 
security. There htive been less than hvo .score 
trea.son pn>seeutionx pres.sed ti> trial by the bedera! 
government: there has been no e.veciition on a 
federal conviction: and the Lveciitive has 

commonly intervened to pardon, or at least mitigate 
the sentence of those convicted. In the .states this 
trend is even more marked. The trials of Thomas 
Dorr, and of John Brown, for treason by levying 
n’ur tfgainst the of Rhode Island and I irginia. 

respectively, are the only completed irea.wn 
prosectaions by stale authorities. As the Supreme 
Court observed in the Cramer case, ire have 
managed to do without treason pro.secutions to a 
degree that probably would he impossible except 
while a people iriw singularly confident of e.vternal 
security and internal stability." 

(Hurst, The Late of Treason in the United 
States, pp, IS, JS, 1S7) 

7. Thus the primary reason why (in the American 



context) “llie executive and legislative branches no 
longer consider the treason charges as the principal 
bulwark of the stale security” was that the “p<^oplc 
was singularly confident of external security and 
internal slahility". Sadly that is not the ease in 
Pakistan where ^vc conlinnc to grapple with the 
felony of treasonable conduct. Despite Article 6, 
there have been no treason prosecutions and so tack 
of any treason charge (let alone a treason conviction) 
has allowed successive dictators to run amok. 
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8. In America's Constitution, A Bhy/aphy, Akfill 
ReccI Amarslalctl lluii: 


A general cfwtniilnicnt fu iCnllf’iiti'umvfU values 
(slavery axufc) puhuted (hmu}>h the (.'nn\tl/mian, 
and this l/ieine also immiffstvd Usetf (n tlw freusnn 
clause. Ijnder Enylaml's feudalistiv tremtm rules 
(eventually ubnhshed in lH3-i}, the Crnwu cauld 
Itni'fitKy .seize a iraiiur's hauw.stead from the family 
members due to inherit it. The traitor ’.v htood was 
deemed corrupt, and de.scendattt.v who.ve property 
chums flowed through that blond were divested of 
these daim.s. Ify contrast. Article HI barred the 
federal gos^crninent from imposht}> any "Corruption 
of Blood" in trca.son ca.ses. in the h'ew World, the 
black mark—the taint, the "attainder "—of (t 
treason conviction n’tij to be individual, not 
familial, .lust as no favorite son .should he handed 
his sire's government post, so no child .should he 
punishedfor the sins of his father. " 



9. Treason is a political crime and so has been 
defined in the Constitution. James Watson, one of 
the members of the Convention for drafting the 
United States Constitution, cited the clause as an 
“omameni of the proposed constitution”. At the 
same time, it has to be stressed that the crime of 
treason has to have careful bounds. In the words of 
celebrated Montesquieu; 

"if the crime of treason be indeterminate this 
alone is sufficient to make any government 
degenerate into arbitrary power ". 



10. Chief Justice John Marshall (of the US Supreme 
Court) made the following observations, in ruling on 
the motion for commitment of Durr, as to why 


treason had been defined in the Consliiulion: 

T‘ f 

dinril' l 'T-"" Polillail body, so Is il the 
it !c t IS most capable of being employed as 
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the ittslntmctK of thosi’ luolistiuni out/ vimfkfivc 
pussiom uhicit nioy ruye in tin' hoxoinx oj 
cmifi’oJmspartU'x xiniyyling/orptmcr. If is flint of 
which the people of Anicricit hin't’ Ai't'w mosl 
fLolons. oiitl ihenforc. niiilc other critites ore 
imnolieeil. they hove refused to irttst the natioiuil 
Itgishture with the defiiiiliou of this." 

(Utufed States v Burr. 25 Fed. Cas. No. 14, 
692a, (jf 13) 


11. In the ^vorcls of Chief Justice Marshall in £r 

parte Bollman, 4 Craitcb 75, these are: 

"crimes so atrocious as those which have for their 
object the subversion by violence of those Itnvs ami 
those institutions which haw been ordained in 
order to secure the peace and happiness of 
society ..." 

12. The crime of high treason: 

"A'oif oltho the crime of high treason is the greatest 
crime against faith, duly, and human society, and 
brings with it the greatest and most fatal dangers to 
the government, peace, and happiness of a kingdom, 
or state, and therefore is deservedly branded with 
the highest ignominy, and subjected to the greatest 
penalties, that the law can inJJrct... " 

(Hale, Hislor)' of the Pleas of (he Crown) 


13. As slated earlier, in the United Kingdom, 



treason and related offences are comprised in 
Offences against the Slate or security. Tlie earliest 
law on (he subject was enacted by Treason Act, 1352 
(Commonly known as the Statute of Edward III). 
Halsbury’s Laws of England (fifth edition), voi.25, 
deals with the subject in the following manner: 



"356. Acts constituting treason. By statute a 
pe.^son is guilt}' of treason who; 

1) levies war against the Sovereign in Her realm, 
or is adherent to the Sovereign's enemies in 
Her realm giving them aid and comfort in the 
realm, or e/seii7iere; 

2} compasses or imagines the death of the 
Sovereign; 
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conipitsses or miagiires the death of the King‘s 
wife cr of the Sovereign's eldest son and heir; 

4} vioiates the King's wife or the Sovereign's 
eldest dtnighfer uniiiairied nr the wife of the 
Sovereign '.v iddesi son and heir; 

5/ endeavours to deprive or hinder any person 
who is next in sUL'cessiun to the Crown for the 
(inie being from succeeding after the demise of 
the Sovereign to the Crown and the dominions 
and territories belonging to overt act or deed; 
or, knowing such offence to he done, is an 
abetlor, procurer and comforter of the 
offer.der: 

b) stays the chancellor, treasurer, or the king's 
justices, being in their places, doing their 
offices. 

Anyone who c>»i'w allegiance to the Crown may 
conurdt treason. 

A person convicted of treason is liable to life 
imprisonmern or any shorter term. 

"357. Duty of allegiance. The e.s'sence of the 
offence of treason lies in the violation of the 
allegiance owed to the Sowreign. Natural allegiance 
is due from all British subjects at all limes wherever 
they may be; local allegiance i.s owed by an alien 
under the protection of the Crown so long as he is 
resident withm the realm and by a resident alien who 
goes abroad Isciving his family or effects within the 
realm or goes abroad in possession of a British 
passport. An alien enemy may also be convicted of 
treason if has accepted British protection during a 
war. .4n ambeuisador who is not a subject of the state 
to which he is accredited does not owe any temporary 
allegiance to that stale. " 




14. Thus, in the United Kingdom, the crime of 
treason is an oven act of compassing the death of the 
sovereign, to enter into measures for deposing or 
imprisoning Her. Early English Treaties consider it 
an overt act of the treason to destroy the constitution 
of the country "apart from compassing the death of 
the sovereign or to enter into measures for deposing 
or imprisoning the sovereign." 

15. The words ‘treason’ and ‘traitor’ arc derived 
from the Latin Tradere, meaning to deliver or hand 
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OVLT. '‘’Treason is the gravest crime known to society 
tmd hy the law of every country, traitors are liable to 
the severest punishment. It is a crime directed 
against the very existence of the State itself and is 
theiefore peculiarly odious,'' (Lnw Coniinission of 
India Report No.43 on "Oricnces against (iic 
National Security” Paragraph 1.1 (1971), 

16. Encyclopedia Britannica. voU2 (p, 196) defines 
the crime as: 

"Treason, a general term for ihe crime of attacking 
the safety of a sovereign state or its head. The law 
which punishes treason is a necessary con.\e({uence 
of the ilka of a state, and is essential to (he state ’j 
existence. Most, if not all, nations have at an early 
period of their history made provision by legislation 
or otherwise for its punishment. " 

17. In Blacks Law Dictionary, it has been 

described as; 

‘The offence of attempting to overthrow the 
government of the state to which one owes 
allegiance, either hy making war against the state 
or by materially supporting its enemies.^Also 
termed high treason ." 

18. The marks of dislinction between ordinary 

crimes and treason have been brought forth in the 

following words by Frederick Pollock & Frederic 

William Maitland in History of English Law Before 

the Time of Edward (2d ed. 1899)\ 

‘Several important characteristics marked off high 
treason from all other crimes. For one thing, it 
earned a peculiarly ghastly punishment. For 
another, it was ‘undergyable while every felony 
HOT ckrp'ahk ‘ unless same statute had otherwise 
ordemed Thirdly, while the felon‘s land escheated 

to lus lo^. the traitor’s land was forfeited to the 
mg. This last distinction influenced the 

development of the law. " 
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ly. It) lliL* Ui)tlctl Kitigdoti), lltc pcDiilty lor (rciison 
wjis iiJDciitfcil Iroiii (Ictill) 1« I'J iTKixinium of 
iiiiprisoiimcnl for life in 1^98 untlcr the Crime rmd 


Disorder Acl, 1998. 


20. IJefore 1998, llie detill) penally wtis mandatory, 


siilijeet lo llie royal prerogative of mercy. 'Hie Caw 
Coinmissioii in its working paper No,72 on Treason, 
Sedition and Allied Offences (1977, paragraph 39, 
57-61) sought lo review, inter alia, laws reJating to 
treason prevalent in the UK. The Commission, in a 
nub, recommended that there should be an additional 
offence to penalize even in peacetime, conduct aimed 
at the overthrow or supplanting of constitutional 
government by force: 



21, Excerpts from the report give an inkling into the 
underlying purpose of the proposal viz. the crime of 


treason be regarded as the most reprehensible of 
offences and one against the State; 


5if. The coiurary argumenf is lhal the Slate should treat 
as the must seriotis offence in Us criminal law any 
conduct aimed at the overthrow by illegai means of the 
comiitulionai system under which is it governed This is 
not so much a question necessarily of providing an 
offence with a greater penalty than any other offence as 
of having an offence which will be regarded by the 
ordinary person as the mast reprehensible of offences If 
there is a general intention to overthrow the 
constitutional system it should, on tins argument, be 
punished not merely through the individual offences of 

murder, not. imlawfu! assembly or criminal damage, but 

as an offence against the Stale. 

‘f right to propose 

aimed at illegally supplanting or changing the form of 

" restricted Js lo 
suet serious conduct to go unpunished. It is. 
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how ever, ({ifficuli fo po,u^ffa^e a compiracy iffe(^a//y to 
oxerihrow or supphml consfUufkmal govenmien! , 
wKrnm (he me qf/orce; flfcre w ould therefore, also he 
o c*jt\spiracy to commit serious ojfeuces (for examph, 
(hmar^c to property vomtwy to sJ (2/ of the Crimimtl 
Douu:)*e Act. 19^}, or causing an explosion contrary to 
s.S oj the Explosive Euhtancex Act, ISSi). which wotdd 
he pynmhithle with penalties, hfevcrtheless, ii'cr 
thmk that there may be virtue in retaining an offence 
specifically dealing with such conduct in terms of 
treason or the lifiv in onkr to emphasise the pariictdarly 
reprchensihle clhtracter of the conduct Our provisional 
view' is that conduct of this kind, even though if would 
necessarily involve the ctmimission of other serious 
oj^cnces. needs to he a separate offence, and that there 
should be a specific ifffence applicable in peacetime to 
penalise conduct aimed at the overthrow, or 
supplanting, by force, of constitutional government. 

22. Tlie report also alluded to the offences of 

treason which apply in peacetime in different 

countries. 

"60 Many countries hax'e offences of treason or their 
et^utvdent which apply in peacetime. Canada and New 
Zealand each provide that it is treason to use force for 
the purpose of overthrowing the government of the 
country, (and in the ca.se of Canada of a province) or to 
conspire so to do. Australia distinguishes between 
treason and treachery (depending upon whether the acts 
occur in jH.mcetime or wartime), and provides that it is 
treacher}* by any act to (i) overthrow the Constitution of 
the Ci'mmonweahh by revoiuiion or sabotage, or (H) 
ovci^fiTow by force or violence the established 
government tf the Commonwealth or of a State (Crhnes 
Act, 1914~1966, s\24 and s. 24A^i (1)0. In America, the 
Proposed A'tni' Federal Criminal Code (Final Report of 
the National CQmmis.smn on Reform of Federal 
Criminu! Laws (197!), sJlQS) proposed an offence of 
armed insurrection with intent to overthrow, supplant or 
change the form of the government of the Utuied States 
or (fa State, " 

23. In Federalist No.43 (while ciraning the 
Consiituiioji of the United States), James Madison 
wrote regarding the treason clause: 


'V/j •rt’ami may be committed asainst the United 
States, the aulhoriiy of the United States ought to be 
to punish it. But newfangled and 
artiftcuji treasans have been the great engines by 
^yhlc.l vtoient factions, the natural oj^ipring of free 
government, have usually wreaked their alternate 
nu! igtiiiy on each other, the convention have, with 
great judgmern. apposed a barrier to this peculiar 
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i/ac^tT, by inserting a constitutional tlefinilion of 
the crime, fixing the proof necessary for conviction 
of it, and restraining the Congress, even in 
punislung it, from extending the consequences of 
guilt beyond the person of its author." 

Based on ihc above quotation, it was noted by 

the lawyer William J. Olson in an amicus curiae in 

the case Hedges v. Obama Ibat the Treason Clause 

was one of ibc enumerated powers of the federal 

government. (Olson, William J, (16 April 2012). 

“Case T12-CV-0033 1-KBF Document 29-2 Field 




04/16/12 AMICUS CURIAE BRIEF" (PDF). 
Friedman, Harfenist, Kraut & Pcristcin, PPC. 
lawandfreedom.com.pp. 15-16. He also stated that 
by defining treason in the U.S. Constitution and 
placing it in Article HI “the founders intended the 
power to be cheeked by the judiciary, ruling out 
trials by military commissions. As James Madison 
noted, the Treason Clause also was designed to limit 
the pow'er of the federal government to punish its 
citizens for ‘adhering to the enemies of the United 
Slates by giving them aid and comfort. 

Analysis of some other clause'. 

There is no single crime of treason in Swiss law; 
instead, multiple criminal pruhibitions apply. Article 265 
of the Swiss Criminal Code prohibits '1iigh treason" 
(HocJiverraL'haiilc trailison) as follows: 

Whoever commits an act with the objective of 

violenllv-<han&inB the constitution of the 
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^iiccf) (ft ri^hl fjf ,',{rw '/jizliir,d cfjmmiu treavvn 
V'lto. '*;t un or fjuf,iae .'Jew Zca/a;:!— 

I'i; w w.oun(i% or dr/t, g/tevoui Ixxfi'Iy to 
Her (he fyut-en. or impri-Afii or riitni/ni 

her; cr 


(hf /.cv;c.j war againM .N'ew Zc-aiaod; or 

(c) Asbiits an enemy ai war v;i[h New Zealand, or 
any arrr&J forceb againbt v,hich New Zeaiard /o.-ces 
arc engaged in hobiiliircs, v.helher or rot a state of 
war exists between New Zealand and anv other 
counLr*', ur 

(d) Jnaic^ or assists any pcrsd>n with force to inv ade 
SiiVt Zealand; or 

(cj Cscb force for the p urpose of nvertbrowinp 
t he Oovemment of New Zealand; nr 

10 f-onipircs with anv person to do anvihfnp 
mentioned in this weiinn 



Article 39 of iJic Constitution of frdaml fadopted in 
1 937j states; 

ItrcabAjn shall cons ist only in levying war apaiW 
the .State, or assisting a ny Stale or person or mritin^ 
or ennsninne with anv nermn to lew war apalnt* 
Ibe Smie. or at tern mine' bv force of amn nr 
violent — means to os'crtbrow the ore^an^^^r ^ 
tfovcniment esiahitsh etl bv the Constiluimn nr 
taking p;trl or heine* concerned in or incitini? nr 
conspiring with a ny person to make or to pan 
or be concerned in anv such attempt 



Gcfinan law diffe'rentiates between two types of 
treason: ''fiigli treason" f/focliven-al) and “treason" 


fLandesverrat;. High treason, as defined in Section 81 of 
iheaerman Criminal Code is defined as a violent 
attempt against the existence or the constitutional order 
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of llie Federal Republic of Gcniiany . carryiuj* a penalty 
el life iinprisonmenl or a lixed tcmi of al least ten 
years," 


Scclion *16 of the Criminal Code of Canada has two 
degrees of treason, called "high treason" and "treason." 
Section *16 reads as follows: 


High imisun 

(1/ Every one commits high treason who, in 
Conadii, 

(a) kills or attempts to kill Her Majesty, or does her 
any bodily harm tending to death or destruction, 
maims or wounds her, or itnprisojis or restrains her; 

(b) levies war against Canada or does any act 
preparatory tlierelo; or 

(c) assists an eneni)’ at war with Canada, or any 
anned forces against whom Catiadian Forces are 
engaged in hostilities, whether or not a state of war 
exists between Canada and the country' whose 
forces '.hey are. 



Jurisprudence Relating to Military Coups and 
Treason: 

24. There is a healthy body of jurisprudence 
relating to military coups and their aReniiath. 
Successive democratic governments have grappled 
with the legacies of dictatorships and how to 
investigate a tyranny’s legacy in order to confront 
tlieir grim pasts. Since the French Revolution, it has 
been made clear that the choices now democracies 
make can set the course Ibr a democratic system. 
Across the globe, examples abound in history where 
nations have met the challenge in contrasting ways. 

The lessons of Latin America and Eastern Europe 
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am! Courts will not recognl^ Its rule and act upon them 
as (Ic Jure. As soon as the first opportunity arises, when 
the anreive apparatus falls from the hands of the 
usurper; he .should be tried for high treason and suitably 
punished. This alone will seree as a deterrent to would 
be adventurers. ’’ 



26. .hma Jilani and Ihcsc lines in particular were 
(he catalysis for inserting Article 6 in the 
Constitution. The members of the Constitution 
Committee thought they had seen the last of the 
dictators and that Asma Jilani firmly entrenched the 
demise of usurpers. Deriving strength out of that 
case, they set about drafiing a clause relating to the 
crime of treason. Surely this was done with an eye 
on history, of Pakistan as well as others countries. 

But they studied history selectively and not in die 
entirety of the lessons that it had in store. The 
enactment of Article 6 was not followed up by a 
resolve on the part of successive democratic regimes 
to ensure that the peipetrators of Martial Law were 
tried and convicted for high treason. Article 6 
remained a mere painting, to be looked at. 

27. Jurisprudence of successful treason: Coup 
d’etat & Common Law” by Tayyab Mahmood (27 
Cornell Int’l L.J 49 (1994)) aims at a critical 
examination of judieial responses to coup d'etat in 
post-colonial common law jurisdictions. 

28. It begins by reference to a stanza by John 
Dryden. The Medalk A Satyre Against Sedition, in 
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Poems of John Dr)den 250. 254 (James Kinsley ed. 
1958): 


But (reason is not ouvr ’d when tis descry'd; 
Successfully crimes alone are Justify’d" 


Further that; 


" Orderly (ransfer of power contemplated bv the 
consiitiii tonal order is the exception rather than the 
nr/^m in most post-colonm! societies. A change of 
goxemment often issues from the threat or use of force 
QgaiM the incumbent regime, a phenomenon designated 
ai a coup d'etat Since an incumbent regime forms part 
of the consiitutional order, its extra-constitutional 
o\'e.nk'’ow is not only illegal but amounts to the high 
crane of treason. 

A successful coup d^etat raises some complex lego! 
questiar^. Are perpetrators of coups d'etat guilty of 
irecson? Shculd for catt/ they be tried and punished for 
the high crime? Does the constitutional order survive a 
coup d'etat? llluji is the constitutional foundation of a 
regime bom of a coup d'etat? If hat is the source of 
validity, legiilmacy. and hgislaiive power of an extra- 
constitutional order? Can the courts validate usurpation 
of state power? Tltese and other related questions hax'e 
long occupiedpolincal sclemisis and sociologists. Often 
in the wake of coups d'etat, courts in common law 
jurisdictions are called upon to resolve issues of the 
survival of the constinniona! order and the validin^ 

legitimacy’, and legislative power of usurper regimes. " ^ 

29. Asma Jilani is the first case alluded to by 



?^ehmud. The failed coup by the of 


Bophiiihatsu^ana was referred where upon 
reinstatement of the deposed government, the leader 
of the attempted coup and 194 others were brought to 
trial on the charge of high treason. Mahmud then 


went on to distinguish bet^veen a revolution and a 
coup d'eia:: 

“liy h,por,mtfor this inquiry to mahtiam a distinction 
Khclars and courts tend to treat all tnlitical 

fomuduiic ^« 
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buihlmg ihem aije^f on different foundations" This 
eirvisages a complete metamorphosis that effects both 
civil socien mid the entire state: the transformation is so 
per\ asive tkst legitimac}- of the new order is complete!}' 
autonomous of the processes and institutions of the old 
order Tne content of the legal order and the structure of 
judicial institutions are rypicadly cltanged. 

d coup d'etat, on the other hand, typically aims only at 
capturing political power extra-consrituiionally. Only 
thu part of the Constitution which bears on the 
formation of political organs of the state is subverted. 
Tne functional framework of the state, the judicial 
bratich. and the wider legal order are typically kept in 
place. Typically the very first act of usurpers after 
assuming power following a coup d'etat is to proclaim 
that, except for a few specified ones, the laws of the land 
will remain in force, and the state will function as for as 
possible in accordance with the old Constitution. See 
e.g. Liws iConstitution in Force) Order. 1977 of 
Pakistan. “ 


30. Thereafter he referred to the place of Judiciary’ 
in the new regime and the urge for judicial 
pronouncements about the nature and merits of the 
change: 


.-fj a result, the legitimacy of the nav regime is not 
ccmpletely autonomous of the pre-e.risring processes and 
insiitutions. In the cases e-xanmed above, the juJiciarv 
survived the coups d'etat that destroyed the executive 
and legislative organs of the state. Beyond letting it 
sunhe institutionally, the judiciary mot allowed to 
determine the validity of the new regime, even in the face 
of express preclusion of such review contained in 
proclamations atid decrees of usurper regimes. For 
example in Rhodesia, the usurper regime first 
actjuiesced in ifie refusal of the judges to take a new 
caih of office and then in the examination of the validity 
cf L'DI notw ithstanding Decrees to the contrary. 
Macdonald. J.i, accurately noted the importance of 
Judicial posture for any usurper regime: "Indeed, it irai 
only the uncertainty w hich e.xisied in regards to the 
attitude of the High Court which cast doubt upon the 
status of the Govemmeni. " (Madzimbamuto, [196S] 2 
S. .Aft. LR. at 4120. Usurpers appear to recognize that 
jtnlicial pronouncements about the tuiiure arul merits of 
the change luul qiktntum of their legishm e capacir\’ 
lune an impact on the legitimacv of the jfcfii- regime 
because words l,ke "la^v" and "legality’fimetion as titles 
of honor, imd m commondenv settings, “For all practical 
purposes a legal system or a constitution is x-alid when 
the judges have unambiguously accepted it as valid. To 
this extent constitution is what the Judges sav it is. 
Securing Judicial recognition appears to be the key to 
gaming ^htical legitimacy. Given the sociat respect 
enj^edby the judiciary, rtco^ition by courts of the Od 
order furnishes a source of eredibiUtv for usurper 
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31. I lie Korcfm experience is iinkjiie iind liii.s hcai 
described as llic lirsi jiidieiiil decision in llic world 
that puni.slie.s a siieeesslid coup. On August 26, 
1996, uvo Ibrmer presidenis o/’ die Kcpuhlic of 
Korea, Cluin Doo-llwan and Koli fac-Woo were 
convicted of insurrection, treason and corruption in 
the ease titled "Republic of Korea v Chun et al. 96 
Do3376 (Korean Supreme Court, April 17, 1997). 

Tlic charges arose out of llicir December J979 coup. 

It was a watershed case and the criminal trial 
attracted worldwide aitcntion. The South Korean 
head of state at the lime proclaimed the conviction as 
a historic juncture opening a new era of 
constitutionalism for Korea. For a fuller historical 
perspective, excerpts tire being reproduced from an 
article by Kah Cho (Associate Professor of Law, 

Seoul National University College of Law, Korea) 
hereunder: 

For more tluin a decade, Korean society has taken 
legal steps to rectify past wrongs under the 
authoritarian-military regime. A cleansing 
campaign has developed .since the "Civilian 
Government" was launched in 1993. It was a part 
of a global wave of political democratization after 
soviet communism's collapse. The nationwide 
"June Struggle" of 1987 led to the collapse of 
Korea's authoritarian-military regime and opened 
a road toward democratizalion,,,, 

The task of coping with past wrongs started with 
the pimlshment of military leaders, including two 
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former presidents, Chun Doo-Hwan and Roh Tae- 
fVoo. They led the December military coup of 1979 
after the assassination of President Park Chung- 
I lee, and ordered the brutal oppression of the May 
IS Uprising of 1980 in the Kwangju area. Chun 
became President after dissolving the National 
Assembly and revising the Constitution under 
martial law. Roh was elected as president by 
popular referendum in 1987. 

The "Civilian Government'' that Pre.sident Kim 
Young-Sam launched in 1993faced.strong demands 
from the public to invc.stigate and punish these 
military leaders. Under the previous Roh 
government, redefining the Uprising as a 
"democratization movement," the National 
As.sembly passed a law that allowed for victim 
compensation, and made Chun appear and testify in 
parliamentary hearings. However, the.se efforts did 
not alleviate the people '.s demands for justice and a 
full inquiry into the two historical incidents. In its 
inception, the Kim Young-Sam government was 
hesitant to pursue punishment against the two 
former presidents because he entered the Blue 
House with support from many politicians with 
military origins. Although President Kim strongly 
criticized the military leaders and praised the May 
18 Uprising of 1980, he um reluctant to resort to 
criminal punishment, "arguing that the truth should 
be reserved for historicalJudgment in the future ." 

In 1994, the Seoul District Prosecutor's Office 
made a controversial decision to suspend 
proseaition of the military leaders although it 
recognized that the December coup of 1979 
involved crimes of mutiny, insurrection, and 
murder, and the suppression of the May IS 
Uprising of 1980 constituted treason and murder. 

They were concerned that prosecuting the military 
leaders might cau.se political, social, and legal 
confusion because, legally speaking, the 
democratic-civilian government was a legal 
successor to the previous Chun and Roh 
government.s. Therefore, they concluded that "a 
victorious coup should not be punished after a 
substantial lapse of time." The office was faced with 
a "dilemma between format legality and substantive 
justice, or between normative reality and a 
normative ideal." 

In 1995. the majority opinion of the Constitutional 
Court held that this pro.secutorial decision did not 
exceed the prosecutorial discretion allotted in 
Article 247 (!) of the Criminal Procedure Code, 
and hence, constitutional. The court held that 
the statute oj limitations automatically ceases 
during the incumbencies oJ the former presidents 
according to Article 84 of the Constitution. Article 
84 provides: "The President .shall not be charged 
with a criminal offense during his tenure of office 
except for insurrection or treason. " This meant that 
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Chun and Roh could he subject to prosecution for 
mutiny or homicide. However, the court believed 
that it did not need to intervene into the 
prosecutorial decision, considering the conflicting 
interests between realizing justice by punishing the 
mUitan,' leaders, and prolonged social 
confrontation caused by doing so. 

2. The 1995 Special Act Regarding the May 18 
Democratization .Movement Presented a 
Legislative .Move to Punish the Perpetrators 

The Korean public was not satisfied with this 
compromised legal solution and kept pressing the 
government and the legislature to make a new law 
to punish the military leaders. Students 

demonstrated in the street demanding punishment of 
Chun and Roh. The newly revealed scandal that the 
nt o former presidents had amassed huge amounts 
of money from bribes they had received during their 
presidency made people even more infuriated. It 
became certain that Korean people did not want to 
leave their crimes to the judgment of history but to 
seek a legal response to the crimes. In response. 
President Kim directed his ruling party to enact 
new legislation and the National Assembly passed 
the Special .4ct Concerning the .May 18 
Democratization Movement in December 1995. 

The Special . let was enacted to suspend the statute 
of limitations for the crimes against constitutional 
order which had been committed on and around 
December 12. 1979 and May' 18. 1980. It stipulated 
that the limitation period ceased to run during the 
period of the presidencies of Chun and Roh in 
which "there existed obstacles for the State to 
institute prosecution. " It also allowed the court to 
review prosecutorial disposition of cases where a 
prosecutor had declined to prosecute. On the other 
hand, a right to have a special retrial was given to 
people who had been punished because of their 
engagement in the .May 18 Uprising or because of 
their opposition to crimes against the constitutional 
order. 

In these new legal circumstances, the Seoul District 
Prosecutor's Ojjice initiated prosecution and 
detained the nvo former presidents and former 
high-ranking officials who led the 1979 military 
coup and oppressed the .May 18 Uprising of1980. 

B. Judicial Decisions Allowed the Case to Go 
Forward. 

During the trial, the constitutionality of the 1995 
Special Act was challenged by the defense. The 
defense argued that the Special .Act hot made to 
punish only specific groups, and, therefore, 
arbitrarily violated the equal protection principle. 

In addition, it applied retrospective punishment 
and. thus, violated the ex post facto principle. 

However, the Constitutional Court confirmed the 
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comUtutionaiity of Article 2 of the Special Act in 
1996, 

First, the Cnnstituiional Court held that the Special 
Act aviimt be reganied ax automatically 
urconsfifuiiotud even though it wax narrowly 
created for particular situations. The Special Act 
can he by other rea.soiMble grounds: that 

the iintawfidne.s.s of the coup nr/i grave and there 
exists tuilifituil deuiuiui to rectify the past wrongs in 
the aim ofcshiblisliing legittmaie coiistitulionali.sm. 
Secoml, the court Iwld that the Special Act doe.s not 
violate the ex post facto principle. The court based 
it.S' decisitm on /ii w bypothelical .situaliom because 
the Supreme Court at that lime bud not decided the 
issue of whether the statute of limitalinns expired 
when the Speciai Act was applicable. It held that if 
the statute of limitations had not e.xpired it would be 
comSituiional to extend the statute of If/nttalions. 
The Ju'iiice.i' opinions were split in the case as to 
whether the statute had already expired. Four 
jiLsticcs maintained the Special Act was still 
constitutiomd, while five justices argued it was 
unconstiUKtonai. However, the vote of five 
dissenting justices did not meet the rerpdrement for 
a decision of unconstitutionality, which requires a 
vole of six or more 

On April 1T, 1997, the Supreme Court affirmed the 
dejendatits ’ convictions for treason and killing for 
the purpose of treason. The Supreme Court held 
that the statute of ImitaiUms for the crimes against 
constitutional order ii a-v iawfiiUy .suspended by the 
Special Act, and the prosecution was instituted 
before the period expired. It held: 

The defendants grasped potitkai power 
after they .stopped the e.xerche of the 
authority of constitutional state histitutions 
by mutiny and rebelUon. Even if they had 
arguably ruled the State based on the 
Constitution which hot revised by popular 
referendum, it should not be overlooked that 
a new legal order h'ot established by mutiny 
and rebellion. If cannot be tolerated under 
any circumstances' under aiir constitutional 
order to stop the e.xcrcise of the authority of 
coiutilutiomd state institutions and grasp 
political power by violence, not fallowing 
democratic procedure. Therefore, the mutiny 
and rebellion cun be punishable. 

Chun was scnienced to life imprisonment and Roh 
im.v imprisoned for seventeen years. Others 
received prison .sentences ranging from three and a 
half to eight years. Rased on .Article 7 of the Special 
Act, the decorations given to the military leaders 
were cancelled in 2006, 

C The Successful Prosecution and Trial Were 
‘‘ColiecUve Lessons in Justice" 

Transiilonai Justice in Korea did not sacrifice 
Juslice although the Kim yoang-Sam government 
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esiahHshcd with support from mtny politidam 
with mih'tar)> ori}>im. The }>ovi’rnment had to 
consider (he people's power that overthrew the old 
regitt je. The trial of the niilitary leaders declared 
that militury coups and dictatorships will never he 
tolerated in Korea. It uw.v (/ syrnholic break with (he 
old regime, providing education about democracy 
and the rule of law. In this conte.v(, the trial of the 
military leaders a “political theatre" to 
provide "collect ire /c’.v,vo/i.v in justice. " 

After the guilty verdict, the military leaders, 
mduding two former presidents, received 
presidential pardons and were released in 1997. 
Nobody e.xpected they would fully .serve their 
senterxe. Inve.stigation and pro.secution far other 
inferior soldiers or government officials who .served 
for them were not pursued. The fact that the 
iransition from the authoritaricmonilitary regime 
not established through revolution, but rather 
through comproiiii.se, embracing some parts of the 
political forces that had backed the authoritarian- 
military regime, constituted the restrictive 
surroundings for irnnsitional justice. In this sense, 
justice was limited. ” 



32. Thus it is clear from the above analysis that 
punishing the leaders of military coup was a rallying 
C[y of the people with the onset of civilian rule with 
veciforous demands to investigate and punish these 
military leaders. Special legislation was passed by 
the parliament and the judiciary helped clear 
cobwebs on the way to a successful trial culminating 
in convictions for treason and insurrection. The 
movement for restoration of the democratization 
process did not slop with the convictions. It has 
continued to this day with a robust legislative process 
such as the promulgation of the Act for Restoring the 
Honor of Democratization Movement Involves and 
Providing Compensation for Them, Act no.6123 
(2000). It was closely followed by The Special Act 
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for rrulh-Finding about suspicious deatlis in 2001. 
The Presidential Truth Commission on Suspicious 
Deaths was established for (his (ask. Tlie Korean 
public wanted to disrupt the silence of the past to 
learn the truth. Notice the contrast with the Pakistani 
revivalist movement where successive dejnocratic 
governments have made no tangible efforts at truth- 
finding but rather have cast the truth to oblivion. 
This, in turn, emboldened successive dictators who 
have caused constitutional disruptions with impunity 
and recklessness, notwithstanding the enactment of 
Article 6 which adorned the Constitution as an 
ornament of passivity. Out of the Constitutional 
enterprise that emerged we had no reason to echo the 
words of Walter Bageliot, "A new world has arisen". 

Hie Pakistani diaspora is still being fed on distorted 
history and skewed facts shrouding the truth under 
the cloak of expediency. Truth and reconciliation 
has never been at the forefront of the manifestos of 
the political parties and the institutionalized 
representative governments that they form. Our 
history- has its share of judicial responses towards 
coup d'etact which occupy both ends of the 
spectrum. Jt has been a case of meandering 
jurisprudence, to say the least. As Felix Frankfurter 
said: “all constitutional adjudication is applied 
politics.” (The Zeitgeist & the Judiciary, reprinted in 
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Law & Politics: Occasional Papers of Felix 
Frankfurter 191 i-1918), 

33. Oliver W. Holmes, (a US Supreme Court 
Justice) writing in The Common Law I (1909) said 
that; 


Tiw Ufe of the ftnv has not been logic: It has been 
experience. The felt necessities of the time, the prevalent 
moral and polilicol lliuories, even the prejudices which 
judges share with their fellowmcn, have had a good detd 
more to do than the syllogism in determining the rules by 
which >neii shot/id be governed. " 

34. We next come to the Greek experience and the 

trial of Greek Military Junta of 1967-74. It is 

commonly known as the Regime of the Colonels or 

simply The Junta. The dictatorship ended on 24 

July, 1974. Tlie restoration of democracy led to the 

Colonel’s trials in 1975; 




"In addition to the early movementi- of Karnmuniis' 
New Democracy party to restoring democracy, 
there were two major evemts that aided in ami 
asserted that democracy in Greece icas- workable. 
One ii’fly the colonels' Trials in J97J...Firstly, the 
trials of the Colonels in 1975 provided closure to 
many Greeks ami reassured them that there was no 
leniency for the illegal actions of the Colonels. The 
three main perpetrator were tried and convictedfor 
high treason. However, their trial inch/ded 
questioning over torture again.si citizens, inhumane 
tegisicUion as well as the events of the Polytechnic, 
with all of these serving to ensure a heavy sentence 
of the death penally, which was reduce to life 
imprisomnenf. These trials showed the public that 
there n'oj Justice in Greece, and that those 
responsible for the seven years of economic decline, 
political unrest and social destruction would be 
held accountable. " 


35. In Making History (Disappear): Greek's Junta 
Trials and the Staging of Political LegUlmisatlon, 
Haralambous. C.H. (Journal of Modern Greek 


I 
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Sfudics 35(2). 307-337. John Hopkins University 

l^ress), a-citcs a idling verha! encounter between the 

Judge jiid (lie main accused; 


/SiyJ, Cinrgos PapaJoponhs burst out of a 
KorytUiUm prison courtroom where he oml his 
fehow junto ringleaders stood trial for high treason 
and sedtlum, crying: V will anstver only to History 
am to the Greek people, " The voice of the 
Pauling judge, Yannis Ntegiwmis, followed him: 

Lki j'oM think that Histor)> is absent from this 
covnroom ?" 


36. History was indeed being made in the 
courtroom and the ensuing result is captured by the 
following observations: 

JHtot the past lacked in drama urn compensated 
for by the trials that followed the fail of the Junta-a 
postmortem meant to render a spectacular 
i-onfrontatian between democracy and 
aushoritarUmism after the fact. In the first part of 
this article, / argue that the cycle of transitional 
trials aiso known as Greece j Xuremberg trials did 
make history fbrougli a public ceremony of rupture 
With Greece's authoritarian past, of which the 
colonels were posited as an appropriate 
embodiment." 




37. Tims the “cycle of transitional trials" severed 
Greek’s authoritarian past and set it on course to 
democratization from which it has never looked 
back. Haralambous then dwelt on the social and 
political importance of the trials; 


...... .Ois eomexf. j argue that the social and 

pohltcai importance ofthe trials of the junta leaders 
did not he simply in the truth brought to light by the 
Inal, hut also ,n the truth that the trials souiht to 
perjorm and, m so doing, produce; they emerged as 

^oukrLdingb^ 
IJd h V*'’'- ofthepelple^ 

chttoT'’"'""' Greek Republic 

on trial 

response to "'Ip/Zec/ by Ntegiannis's 

in the courtro^°^Bml present 

iroom. But / suggest that it was not 
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u; ,.fn. ,,,,,, v;mm7m,r This historv 

imu,m u, * ‘'‘f''V"'-'/f7fk’ miiihf nn* fAf 

''•LJ i;..' / /’ A) /V ^crow;,/ ami 

V f; t/\//Yav/Wf r// a 

,,//,r /,,• ,/,».•«/.•,//. ,/,, 

.j Air,v,.a'<i/ sphere (o smue itself 
»:A» j Amorr ,»/ ,„vrf <i;)/',i.v/ff,i/j that it had not 
»:haHed umler the re^time itself hi this \m\ the 
truUs created iioi only a history through whieh to 
c eame the nation of the authoritarian. Inti one 
I iroK^sj/f whieh (i» cleanse the i'()//[’i.vn't* (•(i/ijrf/ivit’i* 
of its ownpast-o/its collective f’uilt." 

3S. Ill the Legacies of Dictatorship" 

{Foreign Affairs, voL74. no.S. 1995, pp. 134-152) 

Tina Rosenberg. Jelincates the two main reasons to 


conlK'iH a grim past: 



"The arc nro main rcasom to con/ronf a ^rim 
pivit: 10 fical iminnys viaims and lo a!(er dw 
conditions that nuriurcd diefunyrship in order to 
preven! its return. The new democracies have 
dreamed up a plethora of creative and often 
coniradicrory methods for futfi/Hn^ these hroad 
ohli^iifitnis to past and future. 71iey inefude 
c/unnifiy to leave the past behind and start afresh, 
an ofjk'ial ufudo^^' by the new head of state, 
tnoneuiry reparatiotu: to the victims or their 
familks, employment bans- and purges that keep 
abusers from positions of public trush truth 
commission and trials (fpoHriva! leaders or those 
who carried out torture and murder." 

"...Sadly, for many countries, democracy will be 
only a temporary phenomenon If they do not 
sueces.fidly deal with a repressive past today 
future opportunities may awair " 

59. Rosenberg alludes lo the contrasting mcLhods of 

dealing vvitli the past. One such measure is tlie purge 

and llie other is the setting up of high profile ofllctal 

commissions lo invesiigaie crimes, 

"The eontrtut between Latin America^ with its 
dangerously iirai governments, and Eastern 
Europe, with its dangerously strong ones, becomes 
starker as the fledgling republics consider bold 
methods for dealing with the past. One such 
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measure is fhc purge. VlcHms everywhere deserve 
ft> feel L'tmfukr.ce In ilieir new democratic 
govcrnimtl.w (o kiunv that the torturers and 
are (wnv autcasf.s who neither represent 
the .'ifctle nor are uhlc to continue their old practice. 
Spniny remarkahfe tramjhrmation after Genera! 
Fniih'i) '.v death .show.s that (his is not nece.s.sari/y an 
oksalu/e- people can hreak their old habits and 
fingive their ettetnie.s for events fang past without 
purge.s. fiitt in Lot in America, such purges are 
eruciui for detmcracy. There, the victims' blood is 
fresh, and the vicious cycle of repres.sion and 
impunity llial has plagued Latin America for 
centuries cannot he broken unless (he military 
ticecpl.s civilian rale. Spain may have experienced 
real revondliation. hut most Latin countries have 
only on uneasy truce in svhich both .sides are acutely 
aware of (he distribution of power. True 
reconciliation cannot take place at gunpoint. " 

In Iwtb Ea.stern Europe and Latin America, high- 
profile official co.nunission.s to inve.stiga(e a former 
dictatorship 'v crimes can help restore integrity to a 
country 's political life. Truth commissions are 
especially ncccssojy after dictatorships or wars 
marked liy widespread tor/are and disappearance- 
crimes whose hidcaiLsness hinges in par ton .secrecy. 
Unveiling the full scope of tyranny lets its victims 
come to terms nith their suffering and starts 
replacing the legacies of dictatorship with the 
habits of democracy. " 

Tra/isitionaf Justice: 

•10. In a basic source book, Neil Kritz coined the 




lenn transitional justice for events characterizing 

transitions from autlion’iarian to democratic regimes. 

In his article "coming to iertns with the past. A 

framework for the study of justice in the Transition to 

Democracy" John EJster articulates the beliefs, 

values and other variables (and constraints) under 

which policy clioiccs arc made in this regard: 

“Over (he last Jifiy years there have been a number 
of transith.ns from authoritarian or totalitarian to 
democratic regimes. (For verbal convenience, I 
shall use 'authoritarian' far bath pre-dcmocratic 
regime types.) In most of /iKm. (be ww regimes 
tuive hati to come fa terms with their pre- 
t/entocralic past. They have had ta decide whether 
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of, coUahormors with or ag\in!S of (he 
fornur regime should be brought to court or 
cthemise penalized and whether and how the 
victims of the regimes should be rehabilitated and 
compensiited Large-scale trials and investigations 
have taken place or are still unfolding in the 
German occupied countries after IHIV/. in several 
South European countries in the i970s, in the East 
Eloc countries after I9S9, and in a number of Lai in 
American countries in the J9S0s. As these 
examples indicate, tracts it ional justice often occurs 
in regional waxes, allowing earlier experiences 
within each wave to influence later ones. Isolated 
cases also occur, as in South Africa after 1993 or 
South Korea in 1996 ." 

In transitional justice, many of the judges 
themselves ha\ e implicated in the regime they 
are judging^ In war trials, judges can be taken from 
outside liie country. Also, in many cases of 
transitional justice the pre-dernocratic regime 
continues to be an important political presence 
(most obviously in cases of miiitar}* dictatorships) 
that m*a\^ necessitate compromises that a victorious 
0^ occupying pmver need not worry* about. Even 
external powers have been responsible for 
bringhig about the tramition itsetf once it has been 
accomplished the new democratic regimes are often 
on their They mt^L as it were, rebuild the 

boat in the open sea. For this reason I exclude the 
Xuremberg trials from the scope of transitional 
justice, hut include the trials that took place in 
German-occupied countries. Many events that take 
place after a regime transition can be classi/ied 
roughly as retrodcth'e justice \ Here, I limit myself 
to a subset of these events that seem sujfficiently 
homogeneous to Jindplace in a unified fromexvork. 
These are political decisions made in the immediate 
aftermath of the transiiion and directed towards 
individuals on the basis of what they did or what 
was done to (hem under the earlier regime. " 

"The basic decision. The issue on which all others 
turn is obviously whether to engage in transitional 
justice at all. In a few coses, the decision has been 
made to abstain from such measures. The Spanish 
transition of I976-i97S is the most prominent 
example. Tn keeping with the non-confronhUional 
approach to the legacy of the former regime, police 
flies from the long Franco era have not been used to 
purge those implicated in the abuses of the regime; 
these files hax'e remained sealed to the present day. 

In 19/6. Juan Carlos issued a royal amnesty for 
many convicted of political crimes, excluding those 
sentences for acts of terrorism. In 1977, the newly 
elected parliament approved an amnesty* which 
covered allpolitiatl crimes previously committed by 
both government forces and the opposition ’ (Spain: 
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Editor .T Introduction, in Krits (ed.), Transitionaf 
Justice. voUl. 298 )..." 

“41. Reference may also be made to another article. 
Transitional jurisprudence'. Tlte Role of Law in 
Political Transformation": by Ruti Teitel (The Yak 
Lmv Journal 106, no.7 (1997)) which neatly 
illustrates the significance of successor trials in 
transitional periods as foundations for liberalizing 
political change and for consolidating democracy: 



“Reco^nizinj> a distinct domain of transitional 
jurisprudence should have profound consequences 
for prevniling iepol theorizing, and in particular, 
for our normative understanding of law j relation 
to politics. Beyond its contribution to 
understanding law's role in periods of political 
change, transitional jurisprudence advances 
critique of prevailing theories of Justice. An 
understanding of conception of law proposed here 
can help mediate the liberal-critical debate over 
theories of iaw. The liberal idealization v/cwj law 
as independent from culture and politics, and 
conceptualizes justice from an idealist "original" 
position. The v/en' of the justice offered here in 
contrast is concedeiUy from a transitional position. 
The legal practices discussed above suggest that the 
concept of justice and rights arc understandings 
determined not in the abstnicis. but rather in 
response and in relation to the legacies of injustice 
u';7/iui a distinctive inms'uional context. “ 

lyritten CoustUiition—Its Jmplicathns: 

42. This case concerns with the subversion of our 
Constitution. It would be in order, therefore, for me 
10 pause here for inlrospeclion regarding an insight 



into the constitutional enterprise and its place in the 
life of a people. “A written constitution’* so said 
Chief Justice John Marshall in hdetrbury v Madison 
(1803) 5 US J37, “ is the greatest improvement on 
political institutions’*. 
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•■'iillu'i IliiUi'ciliihily; 

itil r/iim- hnw /iWfU-il wiKtfn romttiufhm 
o>iiinni\{itU‘ llu m n\ ihc umt 

jHtfiimotlHI hlw ttf lift' itdljfif) I III, I tiiii\,'iin,‘iflly ffi,4 

ilniH Y of iMvr t- oii h y,inriiiini-nf mml h,\ (hm itn 

iii’f ii/ tlu‘ hyntiiiiiiY ht tlif (iuntlliiifm 

rv yniii Ihn Ilwory h iwnitlultv otUu hu! (» n 
i otnttUiWofi ti^uf is (u hi* 

hy thh (\nitt tis tmc of (In* /mitfutfu^nfoi 
pntuijdiW of our uic7i7v. " 


lie uciU (til lu suite tlint (lie eiiiislitutron 
esUiblishcs riirHlaincntMl principles Jnr furure 
liov cmnieni wliieh is delined niul liniilcd: 

This tiri^ituil (fm/ .suptYitu* wH! ori’Otii’v tlw 
^ovmmwnt, tout u.sxiy;ns to tfiffavtu th^pttrtmvtJt.f 
i/Ytr rt\spixiivv powm It tmiy i*iffur su^p lurt\ or 
Mahliili cent fin limits tun to In* (ntHMYrnhl hy 
(hfsy .7i7v/r^///t7jf,v TIu' powm of tlty k}*i.shfturY 
on* ttcfinytl otui limital; oful (hot fhosy /luti iTv 
not he misttden or fin-^ottvn. the coifstitutum is 
xirittefi To wlun purpose are /Hmers Itmited oful to 
\rltijt purpo.se h that fimitution committed to 
yerititt}*, if these limits mtiy. ot any time, he /if;v.Vi*r/ 
hy tlufse intended to he restrained.^ 7'he distinct ion 
hetwetn a government Htth limited and unlimited 
powers is oholtshed, if {tune limits dtf ruO confine 
(he pet.sons on whom they are imposed umt if acts 
prtdiihaed and acts alhmed are o/etfual oh libation. 

It is a projunitiott too plain to he eonteshul that the 
eon.ytmiion cantroh any leytslittive act repu^s;nam 
tfi it or that the lejtislaiure may alter the 
eottstitution by an ordinary act, ** 

•i 4 . C'JijL't'Jusiit’c MujiukhI iir Rditnun pul ii wiili 

rcniarkHlilc luddiiy in /-».-/»/ Oum/er C/itnit/hry v 

,\tutunmuitt AhiM ffa tj (l*LI) 196 ^ SC 4 S 6 ), 

rcitcnital in Sta w v ‘/jg ur (l‘LI) 1973 SC 

49 ): 

“Thf writtfit ComfUuthn is ihe sourct from which 
at! govcrnmailul /lowtrs mmt fimmafc and ft 
dcflues Its scope and amhit .id //i«/ each finKlIa/ktry 
should act within hts res/wtiw sphere. So power 
nwi, tht rejore, he claimcii by any functionary which 
h not to be found within the four twners of the j 

-- -J___i 

Scanned by CamScanner 
















r 


Cimphitu AVt. / afjnn 


lOl 
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Ottrem spcciftal " 


•15. The powcriiil etuiiicinlioti ol’ llie principle (lint 
“no power c:m, Ihereforc, be clnimetl by nny 
(onciioiinry which is not to be foiintl widiiti the four 


comers of the Conslitulion nor ciin nnyonc transgress 
the iimils therein specificti" is (he founiiational riiJe 
which aiiiiiiales Arliclc 6 and makes (he crime to be 


of such grave consequences. On this touchstone, the 

actions of the accused run afoul of the grund norm 

and the vvcll-enlreiiched limits of the paramount law. 

".-J writsen conslitulion seeks to formulate with 
precision the powers and duties of the various 
(tftencies that it holds in balance " (Adeftberno case, 
(1963) 3 All ER 544. 550 (PQ) 

46. To quote from the language of Mr. Justice Hoar 


of tlic Supreme Court of Massachusetts in the case of 
Bum ham v Morrissey, I Gray 226: 



‘ .....living under a written constitution, no branch 
or defxutmenf of the government is supreme, and if 
is the province and duty of (he Judicial department 
to a'etennine, in cases regularly brought before 
them, whether (he powers of any branch of the 
governuient, and even oflho.se of the iegisiature in 
the enactment of law. have been exercised in 
conformity to the ComtUutkm: and if they have not. 
to treat their acts as nuU and void. “ 

47, Tlie system in Pakislan is one of constitutional 

supremacy, or what has been described as 

constitutional absolutism. The limiiaiions imposed 

by the Coiisliluiion are essential for preservation of 

(he public and private rights of the people and 

thereby to create written boundaries for ail those on 
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wluMii nrc c-ODferred pnwcrs and dnlj’es. It must be 
preson-cJ inviolate. 

Articles 12 iuui6\ 

I'lic general rule is lltut Ihe power to legislate 
includes (he power to legislate rclrospcclively. 
Article 12 enacts an exception to the above stated 
gcneial rule and hence a limitation upon the 
legislative power of the state. It embodies the basic 
principle of criminal jurisprudence, namely, there 
can be nu crime or punishment unless it is in 


accordance with law and is not retroactive. The 




rationale was laid out with erudition in Nabi Ahmad 
Case PLD 1969 SC 599 at 610 by Qadeeruddin, J. 
in the following words: 

“Lavj-abiding members of society regulate their 
lives according to the law as it exists at the time 
of their actions and they expect the Uiw to be 
steadfast and reUable,...they assess and weigh 
the consequences according to the demands of 
existing law, inciuding the requirements 
implicit in the existing sy’siem of Imv and are 
entitled to feel cheated if the law later lets them 
down by taking or reducing their rights, or 
creasing their burdens. 


from, the penalty 
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,:i{v v.'sv ;V ,;,)i ^'t' M.nvk 

s^“v• . '!;<«,* tr\i .'fVi'iMiw iffl 

50 CiAuso ^ '1 v*r AilioK’ 1.' is ;in ow'i'plii'ii li> llic 
ri^tst .twins! ‘A'inss{S\M>vi* I'nntshim'iu. !l permits the 
WAkin^ ef ,t rciiwu'tiM' l;r\> ol' liijih trcAsoii. 
invoKiitj; the ;il'i\\wtion or sul'MTsioii of the 
CottslitvUton, ITie ivAson for eroatini: this exception 
is clear; .XbA^ption. subversion or snspeiision ot 
Coits:it;:tion is a crime of hieh ta-ason and treasons, 
under the Constitution, an.' not allovvi\I to go 
unpitnished. even though c.vtwf.rifiVo, 

51. Perhaps while enacting .-Vniclc o. ilie fnimers 
had in mind ±e e.xample of a'lnxictive punishment 
given to Oliver CromwcH, who died in 1659 and vvas 
buried in W'estniiiister Abbey. He wiis at the 
vanguard of liie revolution that overturned 
constitutional svstem of government in Britain. 
Oliver Cronivvell's body vvas e.xhumed and subjected 
to the ritual of posthumous execution. 

52. Thus not only the iTainers carved out :i new 
strain of the otTcnce of high treason but also applied 
it retroactively. The most common form of liigli 
treason vvas the compassing or waging war on tlie 
Sovereign. State or the King. But in the Pakistani 


context (and perhaps Latin America, Greece and 
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Korc.i) ;iliroj:iition iind suhvcrsiiid I'l'tlic Ciiiis(ilii(ion 
was also enactcii as laMsoimhlo cniuliicl. TIil'sc ncis, 
100 , were disni|iti\'c o( ihc cotisli(ulii)unl oi'ilcr, 
ovcrtumcit dcmocralic insliiuiions unit scdicil 


notions of a-prcsciumivc go\ oniincn(. 

53. "The hin' is mu mullcahlv or optiomtJ. It i.\ what 
sfomis hctMW'ii civUizotioij cimi hurharistn, 
democracy and despotism (Roger Cohen, NVJ, 
27.9.2019}. What is the central premise of the 
criminal proceedings that we are called upon to 
determine? What arc the factors which lend the 
sjsiem a moral legitimacy. I he point has been made 
in Criminal Evidence by Paul Roberts and Adrian 
Zuckerman in die lollowing leriiis; 


"Criminal triah apportion moral blame, which in 
lurn nanijies the injliction of .siif/erin}; and public 
censure. :n adtiinon to a Jbrmal determination of 
legal iiabiUiy. Underpinning a .vy.uem of penal hm 
IS a claim to moral legitimacy and public 


accepuincc which cannot be sustained - e.speci by 
deception or force, and even then, history teaches 


us not jor very long - unle.ss the system itself 
exlubns moral integrity. .Amongst the many factars 
contributing to the moral integrity of'criminal 


proceedings (independent Judiciary; open, public 

If r; reliable 


^ence, etc.), the attitude of the Judiciary towarih 
Jjfciai tmpropnel}' is a significant consideraiion. " 


54. The auhiors quoted Cf. Justi«s Holmes nuj 
Bmodeis (US Supreme Court) from Olmsle^d v US 
m US 43!. 4S4-5 (IP2S) in remarks regarding rule 

°ri4wa„dU.ea,li,udeorjudge,o,vardsoflieialrule. 

breaking; 


ATTESTED 




l^fKistra^picial Court, Islamabad 
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Ctjmnhint yoJftr?o/i 

‘7/ nuftinely at riyhfK violutionx M' 

shift imrstiyufors ttml prostruit^rs, irimifui! 

prthYVilinyx muiU he hit tit eJ hv the iippeuntfiee of 
Joiihle shtiitiiinh: itthi the ptiNte w oulJ iiuu Ui hne 
respect fttr n system itf law iluit wvuUtippiiientlv he 
imtUHitnitiy \l(} tt\ ut* \tn\ not os iit' lio' In a 
lihenil constitifdoihil ilemocnicv under the Hute of 
l.nw till \hife itffichils, inelihliny mofiiirchs nthl 
prime ministers', {ire suhieets of the hoe. not its 
masters Jiulyes are houmi h^ iaie official rule- 
hreakiny seriousiy heeame (o fail to tlo so is to 
hetray the lihera! ilenuH'ratie uleal r*/ 'rule he la)i\ 
mo hy men' Kevotul hlentifiahle inKtances of 
illegality moreover, iudyes are charyeJ \eif/t the 
general responsihiliiy of uphohliny hiyh shnulanis 
of moral infeyrity in criminal proceedings, heat use 
a system ofhov that purfntrts to teach moral Icssom 
ro others must itself at least aspire to he hewnd 
moral criticism. " 

55, In obscn'ations which arc all loo pcrtincnl and 

apl in ihc context of the present case, it was said that: 

*\..Our j^overnment is (he potenf. the omnipresent 
teacher. For ^ood or for ilh ir teaches,,, hy its 
example... if the ^overnme/it heeomes a hnv 
breakers if breeds contempt for hoe; it incites every 
man to become a tan' unto himself; it invites 
anarchy." 

56, Article 6 as originally enacted, pa^vided that; 

6. (J) Any person who abroj^ates or attempts 

or conspires to subvert the Constitution by use of 
force or show of force or by tj/jr other 
unconstitutional means shall be i^uilt}' of high 
treawn. 

(2) Any person aiding or abetting the acts 
mentioned in clause (1) shall likewise be gudty of 
high treason. 

(J) ,\fajliS‘e-Shoora (Parlhunent) shall hy 
law provide for the punishment of ihrsans found 
guilty of high treason. 

57. Tims high treason had been defined to mean 
abrogatio.n or subversion of the constitution by use of 
force or show of force or by anv oilier 
unconslitulioiial means. The constitutional oirciice 
of higli treason operates within a limited periphen. 

It concerns itself only with abrogation and 
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SR, This suhslilulion wiis clenrfy hroiighl in ihc 

nltcniiiith of Ihc Proclnmalinii of Eniorgency of 

3.11.2007 (Gx.lMO/*!) (“(lie ProcluniiilinrT’) which 

priniiirity sought to nehieve (lie following result: 

■jVim’. ihcrcfori', in /jiH'SHoMCt’ of the 
(Ict'ihenition Oful tiecisions of the scu't! meetings, 
A General rervui: Musharraf Chief of the 
Army Majf, yroelaim Emergency throughout 
Eitkistan ." 

A herehy order and proclaim that the 
Constitution of Constitution of Islamic Republic 
of Pakistan shall remain in abeyance, " 

59. Provisional Constitution Order No.l of 2007 

(Ex,P.10/7) (PCOI) followed soon Uiereafler and 

which basically provided the template for tlie 

governance of the country* by tlie Constitution 

subject only to the PCOI. Simultaneously, the 

powder to amend tlie Constitution was also wTCSted by 

the accused to reside in himself. These were 

sw'eeping and enonnous powers indeed and clothed 

the accused with the authority of a dictator, to be 

exercised unabashedly without regard to the 

Constitution which was conveniently held in 

abeyance. Tliis prompted the framers of IS'*' 

amendnieiii to insert (he words “or holds in 

abeyance” to bolster the efTect of Article 6 and to 

hold this act to be treasonous as well. Thus with 

each Martial Law', (lie definition of high treason was 

suitably amended to include within it tlie new fomi 

of proclamation of Martial Law. Tlie legislature did 
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not fed the terms “abrogaie” and “subvert" to be 
sunicicntly wide to comprise different forms of 


abrupt iineonslitmionnl changes. This was despite 
the observations of I lainood ur Reltman, J. in /isma 
Jilani with regard to an oniiiipotenl President and 


Chief Martial Law Adminislralion: 


after a change is brottghf by a revahtfhtt or cotip 
trekii (he State must have Coftstitntioit anti subject itseff 
(o that ofder Even' sing/e norm of the new Icguf order 
wifi be vafid not because (he order is efjlcaciotis, but 
because it is made in (he manner provided by the 
constitution of the State. Keisetu therefore, does not 
contemplate an aU omnipotent President and Chief 
Mart Hi! Lenv Adnunisirator sitting high above the society 
and handing its behests downwards, No single man can 
give a comtitiHion to the sockt}^ which, in one sen.set is 
an agreement between the people to live together under 
an Order which will fulfill their expectations, reflect 
their, aspirations and hold promise for the realisation of 
themseives, ft miLst, therefore, embody^ the will of the 
people which is usually expressed through (he medium of 
chosen repreHenknives. It must be this type of 
constitution from which the norms of the legal order 

will derke their validity,,, " 

Further that: 



It 



From me examination of the various authorifies on the 
subject one is driven to the conclusion that the 
Proclamation of Martial Law does not by itself involve 
the abrogation of the civil law and the functioning of the 
civil authorities and cerhtinly does not vest the 
Communder of the Armed Forces with (he power of 
abrogating the fundamental law of the countn^. It would 
be paradoxical indeed if such a result could flow from 
the in \ ocafion hi the aid of a State or an agency set up 
and fmiintained by the State il^efffor its own protection 
from external invasion and internal disorder, if the 
argument is valid that the proclamation of the Martial 
Law by itself leads to the comphie destruction of the 
ksal order, then the armed forces, do not assist the State 
in sufMressiii}! disorder but actuailv create further 
disordtr, by disrupting the entire k^aforder of the State 
It ts therefore not correct la say that the proclamation of 
Martuii Lenv by itself must necessarilv c/ve the 
Commander of the armed forces the pou'er to abroaafe 

•y.There is no promion in any hw ^yhich gives the 
Commtmder of the armed forces the right to proclaim 
Mar tm Law, a/lhough he has like all other loyal citizens 
of he coumry> a bo,mien duty to assist the State. ,vhe» 

h sn ^ft^gniiifde of die insurrecfion 

grea I lat the Courts and the civil administration 


Scanned by CamScanner 




Comnfaini ,\o. t nfjnii 


W) 

are mabh to function, the miUtary may exerche ail \uch 
powers that may he necessary to achieve their ohJecHve 
and in doin '4 so may even set up Military Tnhunuh u, 
promptly punish wrong-doers hut this, whether done 
throughout the country or in a restricted area within the 
cnuntr}\ merely temporarily susftends the functioning of 
the civil Courts and the cnil administration. As soon at 
the necessity for the exercise of the military power it 
oscr, the criil administration must, of necessity, he 
restored, and assume il.s normal role.... " 

60. In my opinion ihc terms ‘suspend* and ‘hold in 

abeyance are comprised in the compedious term 

‘subvert used originally. The Proclamation and 

PCOt subverted the Constitution notwithstanding the 

use of the term ‘held in abeyance’. Justice Robert H, 

Jackson (US Supreme Court) said in Youngstown 

Sheet Tube Co. v. Sawyer: 

"The President is Commander in Chief of the 
Armed Forces, not. Commander in Chief of the 
Country, its industries and ifs inhabitants ." 




61. This was precisely echoed by Hamood ur 
Rehman in the above excerpt regarding the 
Commander of the Armed Forces. 

62. The Constitution is sui generis, a unique legal 
document susceptible to rules of interpretation 
peculiar to its nature and character. That 
interpretation calls for less rigidity and greater 
elasticity since a Constitution is intended to endure 
for ages to come. The meaning to be ascribed to a 
word used in a Constitution must bear relation to the 
subject, the context in which it occurs and the 
intention. Afler all, in the matchless words of Chief 


m 


I 
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Justice John Marshall “// is the Constiiiitiofi that ii’c 
are expounding.” (McCulloch v Maty land (1819) 



I7US316}. 

63. As slated above, Article 6 must gallier its 
meaning from experience and histof)'. Time and 
again, a legal and constitutional order had been 
overthrown by imposing dictatorships UJid Article 6 
was meant to be a constitutional deterrence of any 
such attempt in future. But the words employed 
were ‘abrogate’ or 'subvert' the Constitution. 
However, that does not detract from the very basic 
theme of Article 6 which is to forestall any act to 
destroy an established legal order by an 
unconstitutional means. Thus, in the context of 
Article 6, the words ‘abrogate’ and ‘subvert’ will 
have to be generously interpreted to include all acts 
which destroy a constitutional order established by 
the Constitution itself. As was said by Justice 
Frankfurter in National Mutual Insurance v 
Tidewater (1949) 337 US 582, "Great concepts like 

commerce . liberty, property, were purposely left 

to gather msaningfrom experience.” 

64. Possibly to stunt the effect of Article 6, the 
accused, on both occasions that he imposed martial 
laws, used the tenti ‘held in abeyance'. This term 
has not been mentioned in Article 6 with specifily 
(in die original text) and so it can be presumed that 
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tlic iJrntliijj; ol'ilie iIncumciiLs wjis ilono wiili nn eye 
oil iliL* leiior ol (he Ijiw. \W uill bciir in niiiui llint 
tlie Ailiek* (•> wns iiiiictiiiej to iiielutlL* l!iesc words in 
2010 by (be h'igliteoinli uineiutment. However, (he 


concept ili;ii i!ie oripiiiiil Article 0 exuded wiis to be 




undei'stood in ilie empirical sense tind could not be 
undone by a contrivance or coiilrnplion devised by 
ihe accused. Semantic.s alone could not nullily ific 
clleci ot' Article 6 and if the act cainc iibniit by 
unconsiiiiiiional means and overtlircw a governiiient 
established under a Constitution, doubtless it was 
high treason. 

65. Tliis may furtlicr be illustrated by the dclinition 
of the word 'subvert' gives in various auliioritative 
dictionaries of English language. In U'cbsicr's 
Unabridged Dictionary, Second Edition, it has been 
defined as: 

'‘sub~ver‘Sive I. Also, sub-ver-sion-ar^y tending 
to subvert or advocating subversion, esp. in an 
attempt to over//jJ-oiv or cause the destruction of 
oit established or legally constituted 
government. 2. a person who adopts subversive 
principles of policies. " 

sub-vert }. to ovtT//i/'ou' (something 
established or existing). 2. to cause the 
downfall, ruin, or destruction of j. to 
undermine the principles of; corrupt. " 

66. In Chambers Concise Diclionmy’, its meaning 
has been given as follows: 

subversion I. an act or itmance o/'fivtvv/Hwr/Mi' 
a rule hw. government, etc. 2. the act or practice 
o/subverting (usually a government). 
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■juivfrr fiubverted. subvertingf /. {o 
W7'Jermine or o\erlhrow fespecially a governmeni 
or other legalh established body} 2. to corrupt 
someone' lo undermine (a principle, etc). [14c: 
from Latin subvertere lo overturn, from sub mvay - 
verTere to turnj ." 



67. Lastly in Black's Law Dictionan’, Tenth 

Edition, the tern: has been mentioned as: 

‘■jtiM'er 5 ioK (14c) The process of overthrowing, 
destroying, or corrupting <subversion of legal 
principles> <sub'>'ersion of the governmenr> " 

6S. The above definitions of the term ‘subvert’ and 

'subversion' are wide enough to include within its 

fold the act of the accused to hold the Constitution in 

abcvancs as plainly the effect was subversion of an 

established constitutional order. 

69. No further dilation is required on the act of the 

accused in promulgating the Proclamation and PCOl 

than the obser\-ations of The Supreme Court of 

Pakistan in Sirulh High Co itrt Bar _ Association 

through its Secretary and another v. Federation of 

Pakistan through Secretan', Ministry of Law and 

Justice, Islamabad and others (PLD 2009 SC 879) 

which held the actions of the accused in civil and 

constitutional litigation to be ultra vires and void ab 

initio. The accused had arrogated to himself wide 

range of powers aAer holding the Constitution in 

abeyance and seeking to amend the Constitution at 

will. This had no provenance in law and was a naked 

usurpation of powers. He became the fountainhead 

of all powers, be it fundamental law or the sub 
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constitutional law. For the period that the 
Constitution was held in abeyance it did not exist and 
stood subverted for all intents and purposes. The 
Proclamation, firstly, proclaimed an Emergency 
throughout Pakistan. This was a blatant 
contravention of Articles 232 to 237 of the 
Constitution dealing with imposition of Emergency. 
In fact no reference was made to these provisions 
and (he Proclamation was made by the accused as the 
Chief of Army Staff. Suffice to say that the 
Constitution did not contemplate such powers to vest 
in the Chief of Army Staff and it was an action extra 
jus. They were the very epitome of 

unconstitutionality and a carte blanche. 

70. Tlie accumulation of all powers, legislative, 
e,xecutive and judiciary in the same hands, whether 
of one, a few or many and whether hereditary, self- 
appointed or elective, may justly be pronounced the 
very definition of‘tyranny, (James Madison), 

71. The very acts of abrogation or subversion of the 
Constitution are unconstitutional for the Constitution 
does not contain provisions which remotely allude to 
these acts in respect of the Constitution. Tlius there 
is no concept of the Constitution being abrogated, 
subverted or held in abeyance, under the 
Constitution. Any person committing these acts will 
do so by unconstitutional means and no other, and so 
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means iin llic pari ol' (Vainers was olioso iiiul 
uiineecssary. 11 was as il'aii ncl lo aln'oyaio. subvcrl 
or siispciul I ho Cotisliiuiioii was possihio 
coiistiuilionally hiit not nnooiistiiiitionajly. IVrhiips 
tlio i1 railing couki tiavo been tidier but the concept 
sboiiki mil be nuidiited. Whiitcvor Iho mcims 
cmploycil. abrogalion timl subversion is 
uiiconstitinional and conslitules the offence of high 
treason. 

72. Sindh High Coitri Bar Associolion dealt with 
die constitutional aspect of the Proclamation and 
PCOl etc. While doing so, the Supreme Court 
toadied upon the question of Article 6 as well and 
ihe obsen'ations lo this effect clearly indicate that the 
Court was not in doubt that the core ingredients of 
Article 6 pemiealcd the ease. E.\cerpts from tile case 
are being reproduced lo demonstrate that the 



Supreme Court held, without equivocation, that a 
subversion of the Constitution took place by the acts 


unleashed by the accused and tliat this was done by 
unconstitutional means. It was said in no uncertain 



I 
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lilflt tiiilliiiiin', HI flit tliiilf Iti'liiil/, nliH Hfh ill l/ie 
fH'i till iiiiiHi II i>/ iUltiff Ilf tin /iiiHlIiifn Ilf lii'li'iiilitiy, 
I'lihUUifi liiiiiliiH I'lMiiiil **} 

nihli'ii III lihv, III Hhi Hf i h'lt imwvr wllliuiil any 
ititi'i ilmi l<y ihi' f i'ihfhil Iliii‘‘'itiiiii'Hl ‘I'l^ vhliilhti ffj 
lhi> I 'iiiiillliiltiiif iiiiii ill" liHi' iiiii^ i^'it’^ *" 

„n,l I (It/ lint > '»i»i. nt l i‘i'f‘ii‘i i/iiinniK't I nil' Mynyy 
U}U if //ji‘ If fund, hii'i iii'lil linn imifltiil miimif he 
imimuil ill PiiHiiiiii III I'h'ii' of Hn' ' hiiiiye in the 
liiinuiiitui iifJiiiile JU iifitiii rmsKUiihiit whert'inihe 
»m,h "niiiiitiil hiw" h,m‘ hrm imtili'd tin’ h'y/>( effect 
,1/ wtihli (t ill'll the hnlliiini'nl rtmtnil iinif"’ '‘"y 

/«./(■ (11(1//i my. liny /“■')"» m ihf ti'i vin' of ihe 

(Jiti IT((«)!'((/ '(/ i< lUtnintltii!iiivfifinii'nl. nr tmy other 

/((</ ii.'i III (cvii'i / Ilf huy m l ihnn' In l OtnKClhn with the 

niiimii'iiiiiii r ’ll rt'ilonilliin »f oulff In iniy urea hi 

hiil\tiin 

71 . Ah Io Ailkit; 6 iukJ iIik vfirinlioti ifi the hiiiguagc 
tifinl III llic rroilnjiiiilloin nC I'J'J'j 2007 (as 
t'diiipitml Io llic curlier ttiicsj, ii was observed that. 




■VJ/i(f(K Aniilr 237 </» fliiolly oiiprowJ, the framers 
t)f thi- < 'innt Hill Ion olio kyhh/h’d Ankle 6 of the 
(‘tmuiiifimn, which /irovhkii that any person who 
ahra^'iiti'if or ulh'iiiptn/ or conspIreA to abrogate, 
.i/(/(i'i'»'/('f/ or filfi'inpli'il or conspired to subvert the 
('ornlhiilion hy lae of/ntee or show of force or by other 
unvotistilntionai metins shall be yutliy of hiyh treason. 

iS. it npin'iirs limi the t/nifiswan. who drafted the 
PriK himatloiis of /unerycncy of 1-lth October, 1999 and 
.Ini Aovf/ntiir. 2007 and the rekvant PCOs had an eye 
on the ronaiiiitlofial di'wlopineiiis taki/in place in the 
I'oiintry at the leyjslanve ami the jiidkiul forums. He 
ihanyvd (he earlier melhodoloyji to facilitate the 
intending mllltiiry to wriffyk out of the fence 

etecied by the judiciary and the kyidalure to prevent 
repeihian of the military takeovers. In 1999, as opposed 
to ihi previous practice of imposing martial law, the 
ilrajtsmon came up with the idea of promuiy,aling a 
.thnpie Provlumatlait of Kmeryeucy and holding the 
(.'anslHatlon in uheyauce and hy the PCO making a 
provision (hut siihjeci to the PCO and any other Order 
hy the Chief af Army Staff Pakhtan shall, as 
nearly as may iw, he governed in accordance with the 
( ‘onsiltuthn of 1973. Thus the term martial law' was not 
used, hut a mere emergency proclaimed, the Practical 
effect of which (w/t exaviiy the same as it itm 0 / the 
hiipasilioiis of martial law op 5th July, 1977, 25th 
March. /969 or 7ili (ktoher. 195fi. In 1977 and 1999, 
doth iiniers were issued and attempts made to make the 
snperhr Courts suhservient to the orders and other 
iegisintive and administrative measures issued by the 
Chief of Army Staff In (ktoher. ! 95H and March. 1969 
the (onuituitom were abrogated, and martial law 
Imposed, tint In July 1977, though martial law was 
Imposed, hut the Constitution was not abrogated, rather 


Scanned by CamScanner 


CfHnpiaint \oJ of 20f3 


116 



it M'(fs IteM in abeyance. In October 1997, n new 
niedmlalog}^ adopted Le„ only an emergency Mas 
proclaimed which was nothing bta a chip ojf the old 
tdock, On (ili the previoits four ocemiom. the 
Parliament and the Provincial A.^semhlies were 
dixsolved: the Federal and tlic 'Provinciai Governments 
were dismissed and Prime Ministert Pederai Ministers, 
Chief Ministers, Provincial Ministers, Chairman and 
Deptdv Chairman Senate and Speakers and Deputy 
Speakers of the h'ationtd and the provincial Assemhlies 
Mcrir declared to licnv ceased to hold office. In 
Noyvmber 2007, ihtmgh emergency was proclaimed and 
the PCD and the Oath Order issued on the pattern of 12 
October, 1999, hut as opposed to the past practice, the 
legislative and executive organs of the State were kept 
intact, and the jndickify alone was shown the door 
became it was apprehended that a favourable decision 
M'tjj tut likely to be rendered in the distfualificaiian case 
of General Pen^v: Mus hornf. However, a new 
dimension in the present case that the vast majority 
of the Judges including Chief Justice of Pakistan did not 
make oath under PCO So. 1 of 2007 read with Oath 
Order. 2007. s4ll such non-compikmt Judges were put 
under house arrest along with their family members. In 
the above hackgroimd, M t' affirm and approve the layv 
laid down in Asma Jdani's case that martial hov in any 
form and by whatever name called, for any purpose 
whatsoever cannot be imposed in Pakistan, also 
firmly down that no proclamation of emergency can 
be issued, the effect of which is to hold in abeyance the 
Constitution, or its subseiiuent mutilation by 
incorporating amendments in it by an authorit}' not 
mentioned in the Constitution and in a manner not 
provided for in the Constitution. 

56. Each member of the Armed Forces, os per his oath 
under the Third Schedule to the Constimtion in 
pursuance of Article 244. is bound to bear (rue faith and 
aKegiance to Pakistan and uphold the Constitution 
which embodies the will of the people. lie is aha sworn 
net to engage himself in any political activities 
whatsoever. He al.w solemnly affirms and declares that 
he will honestly and faithfully ser\'e Pakistan in the 
Pakistan Army (or Nmy or Air Force) as required by 
and imder the law. The learned counsel for the 
pelitioners vehemently contended that General Pen>e 2 
Musharraf by his actions of 3rd November. 2007, not 
otdy violated his oath as a member of the Armed Forces, 
'blit also overthrew the solemn pledge he made as 
Pi'eskhnt of Pakistan of performing his functions and 
discharging his duties honestly, to the best of his ability, 
faithfully in accordance with the Constitution and (he 
iW. IVe agree with the contention of the learned catmel 
fhof General Penez Musharraf failed to abide by his 
oa:h to presen e, protect and defend the Constitution. 
The Constitution was framed to continue to be in force at 
all times. By Article 6, an in-builf mechanism was 
provided to safeguard the Constitution from its 
abrogation or subversion by anyone, that is to say, it 
could neither he cancelled by anyone nor could It be 
overthrown or undermined by anyone in any manner or 
mode whatsoever. Thus, unle.^s and until (he 
Constitution is altered or amended in accordance with 


I 
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the procedure laid down in Articles 23H and 2}9. or it is 
repeaied on the pattern of the Interim Cunstilution under 
the provisions of Article 266, which too, is possible by 
recourse to the provisions of Articles 23S and 239. its 
operation and enforceability cannot be interrupted even 
for a single day, nay a single moment except as 
specifically provided in the Constitution itself The 
Constitution has not contemplated any situation where it 
can be held in abeyance at the svill or whims of the Chief 
of Army Staff and to be revived after be has achieved his 
objectives. Let it be stated in wtcquivoca! terms that the 
validity accorded in the past did not give a license to any 
holder of the office of Chief of Army Staff of repeating 
such acts at his will. It is hereby firmly laid down iIkiI 
the holding in abeyance of the Consiiiuiion or any other 
act having the effect of discontinuing the operation and 
the enforceability of the Constitution for a single 
moment in a manner not authorized under the 
Constitution is tiothing but an overthrowing of the 
Constitution, so to say, the subversion of the 
Constitution and thus constitutes the offence of high 
treason. ** 

74. Ii was found by the Supreme Court that 
different phraseology used in 2007 will not diminish 
the ultimate effect of the actions which was the 
imposition of martial law by unconstitutional means. 
There could not have been a more emphatic iteration 
of the rule that ‘no proclamation of emergency can 
be issued the effect of which is to hold in abeyance 
the Constitution,” Also that “the holding in 
abeyance of the Constitution or any other act having 
the effect of discontinuing the operation and the 
enforceability of the Constitution for a single 
moment in a manner not authorized under the 



Constitution is nothing but an overthrowing of the 
Constitution, so to say, the subversion of the 
Constitution and thus constitutes the offence of high 
treason. 

ATTESTED 

r 
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Further: 


'7/ not ri^ht to expcmixo much jtnUdol hihtif, 
acnminK liulnsfrw time utuf i‘yu'/xr on the fuirt of the 
Iknch iuui thv lh\r to am th* terms of '\\upro- 
comtitntkmor ami vonstitntkmar, that is to .m\ 

in an exercise, which wiix aimcif tH finihni^ ju\f{fK^^ 
for the miamstittiiiotiol innt illegal acts of osnrpers of 
powe*‘ hy Jevishi}^ ntnl osinj^ such or simitar terms tmil 
phrases^ !n our such tenniuohyy' wouhi hardly 
chimpe die uncoustiiutiouol nature and character of the 
said actiom, winch nut only ex facie lacked the backing 
of any provision of the Constitutum or the !aw, but were 
done in vioiatinn of the Const it ut I on and the taw. " 


75. FinalIVt Ihc Siipreiiie Court established the 
conned ton between the acts of the accused and 
Aniclc 6 in ilic following words: 



"Fcurthh\ Article 6 provides that any person who 
abrogates or attempts or conspires to abro^^aie, subverts 
or attempts or conspires to subvert the Constitution by 
use of force or show of force or by other unconstindiDHai 
mean^ shali he yuilt)* of hiyh treason, . fj a matter of 
fact, Ariide 6 has built a strony^hold around the body of 
the Constitution to safe^uemt it from any encroachment 
or violation from without. If ench time an authority \itTe 
to put it adde al his wid ^nd do ^yhatevcr he Hked to do 
with it, that too, by the or show o/force or by other 
unconMitutional means, the provisions of Article 6 would 
be rendered redundant and nuxiaiory, rather 
meant nyless, which was not the intent, nor iifjj (he same 
permh.dble Indeed, the Constitution is an or^ianic 
whole and <f living document meant for all times to 
come. IVe, therefore, are of the view that the holding in 
abc}auce of the Constitution and/ur making amendments 
therein by any authority not mentioned in the 
Constitution athertvise than in accordance with the 
procedure prescribed in the Constitution itself is 
tantamount to mutilating and'or subverting the 
Constitution. Thus, so long as Article 6 is part of the 
Conshintum, the Parliament is debarred from ever? 
condoning unconstitutional acts tJ/ a trsurper, what to 
talk of validaiing. affirming and adopting the same, or 
deeming the same to have been made by the competent 
authority on any ground whatsoever. " 

76. Hence, we are not called upon to proffer an 

opinion afresh on the question regarding 

consliiulionality or olher\vise of the actions subject- 

matter of die complaint or whether die elements of 

Article 6 exist or not* Wc can only hope that with 


j 
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•I’*' •'"I'Hiii' Ilf llin ..I Jii AVW/J Ulfih 

(oHi-t ihir liuu'iuflitH mill Hill niiivlrllriji In ilih 

I'li’ir, ilir hvillfjrjit 111 iliMi fill III ii|i(in iiH. 

7V, ‘Ihh view wim ii'iillhiiiml hy llio Siipimin’ Cnnii 
In OV/^ (It) l^rnrz c, Nailtrin iUitmul 

(AHvwiili:) iiikI miullii'i' (IIJ) 2I)I4 sc (im n 

rcvk'w ii|)plk'(il|iiii liy (lie jii-L'iirtrd), ff wu’i ri'lffinlnl 
(lull; 


'7Ajh i ttiifif ptulitifHT hi hf\ itifttuifv tn (iff Army 

ttr ci'rtiF /fih tft'f itn his tihin^tiufi th* 

luui nn juim-f ii/tiit')' lilt' iiiw (i) of 

f'.tfii'i'flt'iwy tittif Diiiii' tif fill' Sii/iiyini' ('mitf imit 

lHyJi('mi>h ifyiftiiit fhmuf,,. " 






"JA, JV/ imiifluT iitlml iiw.i flint iilttiittiyh 

III Ihf liii/yiiinif i»i,/rf 1 luitli'ity,i>. Ifu-IV nv(i tin itltri lliiii 
fur ff liil Ilf iH imi/iii'r niulri Ai fh fr fi, l<iit n I Uiw/'ir 
flrih h lui\ itlrrrlrif frliit I.UH I SI MK IM IJ u h m*f 
muytiiilnf tu i,nv /■/( 1/ luytmt'iu l.r iin finiiiiu/ /n 
.irrf ri'i'/rw nf llir fw/ymm iiiiJrr 1 t'iY„u\V if 
invMi //(■' fn-ilfliiiirr'i yrifvnni r f\ tiKiiInU fliy ,it,J,r of 
fhr ihirr XU'mhrr firiuh COf! SCMtt KiHI) Hut tliy 

Sfilil hii\ unt 1 . . tliitllriiyrif tu rct7('ii'. 

Si'nmJ. ,1 iluhllfiii uf .iilhlr ft /mv Myi 

il\/>trl\/ioH\nfm'm r'i Ir i iiinflluihuiiil uti,ft iliiUft,il fit 

fhr lUi/ymriH m,tvr irrlny, tlir f„n,i,r iiy.,-,7 u,n ifiuih 
wHii ,i>i,i tUr f •unit M,/ ilnif tlw nri.r „f iirfjiUn„’r wm< 
vluhmy „f flu- t imtmntuiuil iinivlHUms WhHo Hi 
,\Umlvl fiihiit fUiUlrr i- |•(<,U’r,^ll^lt| of f.VJ/ f 

St MH IM.i), thf fuu,t th’ult with thr luth-r ininrt / 
ii 7 h‘//(.// Hut irhh tfuinK su u ,iui 
nu-r.t. irxt it muy tirriii,lh„ Un< niw ufrithrr Mifr ifi„t„it 

7«. 'fliL- ck-nioih nr uiiiHijiimnn. nf ihc criniu of 
liiRli trca-inn Imvc Ihtii preicrik-il l,y t|,c ,|cfiiiiili,„ 
Kln -,1 in A,tide r.. ..l,ld, ,n,mlier nmk. np |,, .rm.v 
fntj. -flic cxjtrcwlini irm iiicmis; 


vh'mrittt ttryxi-Hh^ I / , 

/«;.'r?/)i'r titakr im in ^ «'M7l 

‘ LX . 

rw irmrltiwi „„ ' 

imiuhn ur .uiwc ,»/ it/Mrt} 
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indiatieil in the definition of the offence charged 
together with: * 

1) any consequences of that act which are 
indicated hy that definitions; and 

2) any surrounding circimistances so indicated 
(other than references to the mens rea or 
element of negligence required on the part 
of the defendant, or to any defence). 

(para 5, Halsbury’s Laws of England, vol. 25, 
Fifth edition, 2010). 

79. The conslituents of the crime of high Ireason 

prescribed in Article 6 are [he abrogation, 

subversion, suspension or holding in abeyance of the 

Constitution, by use of force or other 

unconst itulionai means. The conduct of the accused 

has caused consequences required by statute to 

constitute the crime of high treason. The requisite 

state of mind [mens rea) as to the elements which 

constitute the crime or incur criminal liability need 

not be brought home as in my opinion, strict liability 

is imposed and this is die effect of the provision of 

high treason. Such an interpretation is necessary and 

desirable in the public interest. No presumption of 

mens rea arises in an olTence under Article 6 for such 

an intention of die legislature is not discemable from 

a reading of Ait’cle 6i In 1958, Devlin J. wrote: 

“The fact is that Parliament has no intention 
whatever of troubling itself about mens rea. If it 
had, the thing M'oiiiJ have been settled long ago. 

All that Parliament wouhl have to do would be to 
use express words that left no room for implication. 

One is driven to the conclusion that the reason why 
Parliament has never done that is that it prefers to 
leave the point to the Judges and does not want to 
legislate about it. “ 


J 

Scanned by CamScanner 




r 




12 ] 


h \vas Siiiti ill Stiiiih „„i] I crimiiKiI L 

(13"' IMilkm) Iliac 




III (Hhliiioi} to thv st(Huh)ry/t>m ofslw uffcnce. the 
coutf turn haw ,vji(irt{ (o (he cmuexf of (he 
am! (he jiiirpme i( m,x iksiyftai to serve, 
ti’iil (Ins will he hiylily injiiietilia/.., ” 

M. I hive ilocuiiicnis exercise a graviiaiional pull in 

lilt, lads atid cireuinslaticcs ofilic present case, They 

lire ai liie heart of the controversy. They have been 

produceil in cviilenec by ilic prosecution and there is 

no elTorl (during cross-examination of witnesses) to 

deny (hese doctimcnls at any stage. The 

ProcliinialiciM, PCOI and the Oath of Office (Judge) 

Order, 2007 are ol'licial doeiiincnts and were duly 

published in the ofliciul Gazette. Tliesc arc public 

documents within the meaning of Article 85 of the 

Qatniii-e-Shalindal Order, 1984 and certified copies 

(as welJ as originals) have been produced in proof of 

the contents of these public documents (Article 88). 

Jlic Court is obliged to presume every such 

document to be genuine (Article 90). Tlie 

Proclamation and PCOI were the provenance of all 

powers exercised by the accused until they were 

revoked by the Revocation of Proclamation of 

Emergency Order, 2007 ('Hie Revocation Ordci). 

The Consliliilion stood revived on the promulgation 

ol the Rcvocatioji Order. However, even while 

reviving the Constitution, primacy was given to the 


) 
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'mylhlriB conliiiiial ... Cniisliiijlioii or „iiy ollrcr 

I'l"' lor Ihc llriio Iwirm io. |C noiiiing ,|||. 

Kcvociiiioii Order (lis.P. 12 / 20 ) liniily csoWistal 

nml proved die iiileidioii ol' die iiceiisciJ Io liold die 

C’ojistiliiiion it) iihcyiuicc ntul Io rule, during 

iiilcjTcgnutn, liy cxlni coiisliltilfojii'il niL’tins beyond 

the ci)niciii|)I[iiioii of (he CoiislitiKion. Ucad/iig these 

doeumcDts ciiimrhiiively would lead (o (he 

incliicliihlc coneliisioi) (ha( ilic acl of (he accused was 

cniigli( by the jiuschicf of ArlicJe 6 and was a 

critniiiaJ wrongdoing wi(hin its incaning, 

82. The coiKenls of Procliintalion itself show (hat it 

cenfenvd wide-ranging and polycenlric powers in 

(lie person of the accused. In (he context of its 

relation witfi the elements of Article 6, the intention 

is made clear by (he following statement: 

"WHEREAS a situation has thus arisen where 
the government of the country cannot be carried 
on in accordance with the Constitution and oj 
the ConshttiUon provides no solution for this 
situation, there is no way out except through 
emergent and extraordinary measures. " 


83. So the Conslilulion was thought redundant for a 
certain period, providing no solution for the situation 

it was ordained that the country will not be * 

tried on in iictordance with llie Constitution. Tin’s 
was subversion of the Constitution, pure and simple. 

Scanned by CamScanner 






122 

provisions of (he Revocarion Order nomi(hstanding 
anything contained in the Constitution or any other 
law for the time being in. if nothing else, the 
Revocation Order (E.x.P.12/20; firmly established 
and proved the intention of the accused to hold the 
Constitution in abeyance and to nile. during 
irilerregnum, by c.xtra constitutional means beyond 
the contemplation of the Constitution. Reading these 
documents cumulatively would lead to the 
ineluctable conclusion that the act of the accused was 
caught by the mischief of Article 6 and was a 
criminal wTongdoing \vithin its meaning. 

82. The contents of Proclamation itself show that it 
cenferred wide-ranging and polycentric powers in 
the person of the accused. In the conle.'rt of its 
relation irith the elements of Article 6, the intention 
is made clear by the follov^ ing statement; 

Q siluQiion fios ^hus orisen uVic/'C 
the government of the country cannot be carried 
on in accordance with the Consiitution and as 
the Cotutiiution provides no solution for this 
situation, there is no yvay out except through 
emergent and extraordinary measures. ” 



83. So the Constitution was thought redundant for a 
certain period, providing no solution for the situation 
and it was ordained that the country will not be 
carried on in accordance with the Constitution. This 
vas subversion of the Constitution, pure and simple. 
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provisions of (he Revocation Order nolwilhstanding 
iinylhing comained in the Consliiution or any other 
law lor (he lime being in. If nothing else, the 
Revocation Order (Ex,P.12/20) lirm/y established 
and proved llie intention of (lie accused to hold (he 
Constitution in abeyance and Jo rule, during 
intenrcgmim, by extra constitutional means beyond 
the contemplation of the Constitution. Reading these 
documents cumulatively would lead to the 
ineluctable conclusion that the act of the accused was 
caught by the mischief of Article 6 and was a 
criminal wrongdoing within its meaning. 

82. The contents of Prociamation itself show that it 
conferred wide-ranging and polycentric pow'crs in 
(he person of (he accused. In the conte.\t of its 
relation with the elements of Article 6, the intention 
is made clear by the following statement; 

“WHEREAS a sUitatioti has rhiis arisen where 
the government of the country cannot be carried 
on in accordance with the Constitution and as 
the Constitution provides no solution for this 
situation, there is no way out except through 
emergent and extraordinary measures. " 



83. So the Constitution was lliougiit redundant for a 
certain period, providing no solution for the situation 
and it was ordained that the country will not be 
carried on in nccordance will) ihe Constitution. This 
was subversion of the Constitution, pure and simple. 
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‘'»ignil]c:inlly. ilic IVdi'Ijitimimn mu) I'coj 
signed by Die jicciiNcd in Ids c;i));icily m die (’lije/'o/' 
Army Sl.iir. No jirovisjon oC die (’o/isdiiidoii (or 
law) wiis invoked lo idd by die licensed lo sliow dim 


lie was ciii|mwcred lo |)roeliijiii I;iiier^ieiiey or lo liold 
die Consiilulion tii iibeymieo. Pliiiiily, die iiieiiiis 


employed by die aeeiised were iiiieoiisijiiilioiiiil mid 


bad die pemieioiis cneel ol' .subvening die 
Consiilulion. I Ic is .si|imrcly giiilly ol* die crime ol' 
high ta‘ason as deliiicd in Arliele 6. The proseeiilion 
has produced clear, convincing and unc(|uivocal 
evidence lo bring home die charges. 


Pimhliment: 

84. Judgmenis (and piinishmenl) in cases ol' high 
treason arc .nol discrelionarv'. Mislorically die 
scnlencc was barbarous in die e.xirenie. In die law 
of England as lo ireason. iiiilil 1945 die position was 
that in certain cases of treason the procedure on die 


trial was the same as upon a charge of murder. The 


e/fect or the Treason Act, 1945 was to e.vtend die 
above provisions lo nil cases of Ireason. so lli.ii ilic 
procednro »d roles of eviJenee an: now il,e same ns 
on charse of mnrJa. •ni.il ilie judgmenis aro nol 
liiscrelionaiy was slaled in Miscellany a! taw by 
H E. Megarry win, ,,, ^ 


-be row. 4' 

Llf:i i, Tro""”" "-C 
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fn nigh treason were discretionary, which indeed is 
only a softer word for arbitrary If that doctrine 
should once pass for Imv, then the Courts which 
gtve judgments might make new punishments as 
they shoula think more suitable to the crimes; they 
might pronounce a Jewish judgment, ' that the 
offender should be stoned to death ; or a Turkish 
judgment, that he should he strangled'; or a 
Roman judgment, * that he should he murdered'; or 
a French judgment, * that he should he broken on 
the wheel' ; all which are contrary to the known 
law s of this realm This being then an essential part 
of the judgment settled and stated by the common 
law of England, the omission of these words makes 
it void." 


85. In most cases, treason punishment involved 
outlawry; it involved not only (he punishment of (he 
accused but also his posterity. One such instance 
has been described by Mcgarry in Miscellany at 


Law: 


"In J729 the Duke of Wharton, who had attached 
himself to the exiled Stuarts, was outlawed by 
judgment of the coroners of Middlesex for not 
appearing to answr an indictment for treason. 
Tw'o years later he died, leaving no issue, and his 
dignities of duke, marquis and earl died within him. 
Apart from the outlawry, however, no event 
occurred which could affect his barony, to which 
coheirs became entitled... ” 



86. Referring to the punishment of treason at 
common law, Encyclopaedia Britannica (vol. 22) 
gives a brief histoiy of how the punishment has 
evolved over time; 

Punishment: The punishment of treason at 
common law was barbarous in the extreme. The 
sentence in ihe case of a man was that the offender 
be drawn on a hurdle to the place of execution, that 
there he be hanged by the neck but not till he be 
dead, and that while yet alive he be disemboweled 
and that then his body be divided into four quarters, 
the head and quarters to be at the disposal of the 
crown. Until 1790 at common law a woman was 
drawn to the place of execution and there burned. 

In that year hanging was substituted for burning in 
the case of female traitors. In 1814 the part of the 
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/j/Av hm hvvn ouihmrd " 

«7. ‘ihc iihwt: ,,;.(ci,)cn( clc«r/y ,/,om (k* 

rcprchcisihlc o/' ihc crime «/' irea.om Wm 

»nly Die rules a.', U) indiclmcnt but itho the 
pimj.sl)men( were slriclcr i/tau in normut eases of 
fclonj' and misdemcantjr. /i was consic/ered a crime 
in ils own league and one whkh was to be visited by 

punishment of an extreme form often bordering on 
bcslfaJity, 


88. Aa staled above, / dissent with the /'resident on 
die fudher sentence at paragraph 63 of the judgment 
sougiit to be imposed on the accused upon 
convjction. /t has no basis in law and will be ultra 
virett for this Court to do so. In my opinion it is 



enough to sentence the accused to death. 


ZrTfT ^Vhats the remonv 

A- f cal!it tremon " 

John Hariinf'ionj 


89, Tor these reasons, 

proposcdbythcPrcsidcnt 


/ agree with the orders 
of the Coud. 



Ay;esTED 

Rejirf^^ pecial Cou rt />/«„ 


(S/IAlimKARJM) 
JUDGE 
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N a zar Akbar, J. ■ i have respectfully gone through the 

proposed judgment authored by my brother Waqar Ahmad Seth, J, 
President of this Special Court established under Section 3 of the 
Criminal Law Amendment (Special Court) Act, 1976 for the trial of 
accused General (R) Pervez Musharaf under Article 6 of the 
Constitution (High Treason) on the complaint filed by the Federal 
Government in terms of Section 5 of the Special Court Act. With due 
respect to the obser^'ations/findings of President of this Court, with 
my humble comprehension of law and justice, I happened to dissent 
with majority \iew of my learned brothers. 


BRIEF FACTS 


e 


2. The origin of this criminal complaint is a statement filed by the 
Federal Government before the Hon’ble Supreme Court in Petition 
No.2255 of 2010 filed by Moulvi Iqbal Haider by invoking original 
jurisdiction of Supreme Court under Article 184(3) of the 
^/\Constitution. Later on Lahore High Court Bar Association, 
Hawalpindi Bench, Rawalpindi on 27.3.2013 also filed a similar 

):oI 

/“O/etition. It was registered as C.P No. 14 of 2013. Soon after, Barrister 

by Amjad Malik, Shaikh Ikramuddin and Abdul Hakeem Khan, 

advocates also filed similar petitions bearing C.P Nos. 16, 17 and 18 

of 2013 respectively. The petitioners have prayed that Federal 
s 

’ Covemmerit be directed to lodge a complaint under Article 6 of the 
Constitution against the respondent General (Retd.) Pervez Afusharaf 
and others. Lahore High Court Bar, Rawalpindi Bench, in their 
petition No. 14 of 2013 has also made the following prayen- 




h is further prayed that the Respondent No.2 may 
kindly be directed to take Respondent No.l in 
custody immediately awaiting his investigation 
and prosecution under the High Treason 
(punishment) Act, 1973. 
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3. The Federal Govemnrent did nor contest and got the petidons 

disposed of on the statement/undertaking filed by the learned 

Attorney General on behalf of the Federation in the said petitions 
which reads as follows:- 


(1) The Prime Minister has directed the 
Secretary Interior to forthwith direct the Director- 
General FIA to constitute a special investigative 
team of senior officers to commence an inquiry and 
investigation in. relation to the acts of General (R) 
Parvez Musharraf of 3rd November, 2007 that may 
amount to high treason under Article 6 of the 
Constitution and to finalize as expeditiously as 
possible the statement of case to be put up by the 
Federal Government before the Special Court to be 
constituted under the Criminal Law Amendment 
(Special Courts) Act, 1976. 



(2) The Low entrusts the investigation of the 
offence of high treason to the FIA under entry 
No. 14 of the Schedule of the FIA Act, 1974 read 
with sections 3(a) and 6 thereof. However, in order 
to ensure expeditious completion of the inquiry and 
investigation, the Prime .Minister is also considering 
the constitution of a Commission to oversee and 
monitor the pngress of the proceedings. 

(3) On the completion of the investigation, the 
Federal Government shall file the requisite 
complaint under section 5 of the Criminal Law 
Amendment (Special Courts) Act, 1976 and take 
steps to constitute the Special Court in accordance 
with section 4 of the said Act for the trial of the 
offence." 


All the petitioners have shown their satisfaction for disposal of their 



petitions on the basis of above statement/undertaking. None pressed 
the prayer of taking the accused in custody pending the invesdgation 
and prosecution. The Honhle Supreme Court disposed of all the 
petitions by a common short order dated 03.07.2013 reported as 
2013 SCMR 1683 in the following terms:- 



4. The Federal Government has, as noted 
above, proceeded in furtherance of its 
constitutional obligation envisioned in Article 6 of 
the Constitution and for the present this su^ces in 


\ 
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terms of the said Article and the reliefs respectively 
sought by the petitioners in these petitions. We, 

therefor, dispose of these petitions in the 
above terms with the observations that the 
Federal Government shall proceed as per 
undertaking dated 26.6,2013, reproduced 
above without unnecessary delay. 

4. On 12.12.2013, pursuant to the undertaking, the Federal 
Government, through Secretaiy Interior Tiled a complaint against 
General (Retd.) Pervez Musharaf (accused) for committing an offence 
of High Treason by him. It was registered on 13.12.2013 and 
notices/summons were issued to the accused. In all, the complaint 
contained five charges and each charge was based on an instrument 
issued by the Federal Government during 03.11.2007 to 
14.12.2007. These instruments of charges are as follows:- 



n. 


in. 


Proclamation of Emergency dated 3 November 2007 by 
General Pervez Musharaf as Chief of Army Staff. 

Provisional Constitution Order dated 3 November 2007 
by General Pervez Musharaf as Chief of Army Staff. 

Oath of Office (Judges) Order dated 3 November 2007 by 
General Pervez Musharaf as President of Pakistan. 


.1 


CO ^ s ^ 

Hj ^ 


.|l 


iv. President's Order No.5 dated 20 November 2007 
V. President's Order No.6 dated 14 December 2007 

On 18.02.2014 the accused appeared in Court along with his 
surety. But on the said date formal charge required to be read out to 
him in terms of Section 6(l)(a) of the Special Court Act, could not be 
read and explained to him because the question of jurisdiction of the 
Court was still pending. However, on 31.03.2014 when the accused 
again appeared before the Court along with his counsel Dr. Farogh 
Naseem, charges were read and explained to him and even his reply 
statement was recorded and signed by him. In view of the statement 
of the Prosecutor, by order dated 31.03.2014 the accused was 


1 

n 

at 

:d 
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exempted from pemonal appearance in Court. Para.2 and 4 of the 
said order arc reproduced below:- 


2. Though certainly time would be given to the 

newly appointed counsel to prepare himself but as 
the accused has appeared who on account of 
security threats is unable to frequently appear 
before this Conn and the fact that the matter is 
fixed for reading out the charges, therefore, we 
deem it appropriate to read out the statement of 
formal charges to the acaised and record his plea, 
however we reserve the right of the counsel of the 
accused to examine any relevant documents and 
take additional pleas in the matter. With this 
caveat the learned counsel consented for reading 
out the charge to the acaised. The statement of 
formal charges was read out to the accused 
who pleaded not guilty to each charge and 
claimed trial The plea of the accused on each 
of the five charges were duly recorded who 
then placed his signatures on it 


3. 



0 


I 


I 


4. In addition to the security concerns and 
taking into consideration the statement of the 
Prosecutor made on 18.02,2014 to the effect 
that after reading of the format charges the 
presence of the accused would not be required 
until the stage of examination of the accused 
under Section 342 of the Criminal Procedure 
Code, coupled with the fact that he is still 
hospitalized, we intend not to take him into 
custody or impose any other restriction rather 
exempt him from his appearance before the 
Court until otherwise directed. In the 
meantime, the case shall proceed and the 
accused shall be represented through his 
counsel 


5s 


¥ 

• 1 / 




6. On 17.06.2014 prosecution started recording evidence and 

after examining eight witnesses who were cross-examined by the 
counsel for the accused, the prosecution on 18.09.2014 closed its 
side for evidence. Since then the case was repeatedly fixed for 
recording of statement of accused as required under Section 342 of 
the Cr.P.C in terms of Section 6(l}(d) of the Special Court Act, 1976. 
The accused was enjoying exemption from appearing in Court till the 
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cause notice was i,,-, 

and when ,l,e surety „,so fciw ,„ p„*,„ 

11.05.2016 he deposited the surety amount as penalty in 
tile accused In presence of his counsel was declared 
absconder. However, the defence team continued to represent the 
accused in Court even after the accused had been declared 
absconder, therefere, this Court by order dated 12.07.2016 
questioned the status of defence team as under;- 



■f. Since the accused has become fugitive from 
law and all the legal formalities as required 
under Sections 20-1, 514 and 87 of the 
Cr.P.C have been completed against him, 
the defence team, present in Court, is 
directed to assist the Court whether now it 
can represent the accused anymore. 

The accused even after 12.07.2016 continued to 


seek 


adjournments tlirough different lauyers. therefore, after e.xhausting 


all possible efforts to record his statement under Section 342 of the 
Cr.P.C, his right to be examined was forfeited by order dated 
12.06.2019 as by that date, the Special Court has also received an 
order dated 01.4.2019 passed by the Honljle Supreme Court in Civil 



Review Petition Ko.5l3 of 20H in C.P No. 14 of 2013. It is pertinent 
to menuon here that C.P No. 14 of 2013 was one of the connected 
petitions witli petition No.2255 of 2010 filed by Mouivi Iqbal Haider 
and It was also disposed of by consent of the parties before the 
Honljle Supreme Coun by order dated 03.7.2013. My learned 
brother in para-32 of his order has already reproduced the directions 
of the Hon-ble Supreme Court dated 01.4.2019 to this Court. The 
«.d order of Hontle Supreme Court is also reported as Uhore High 


1 
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Court Bar v/s General (R) Pervez Musharaf (2019 SCMR 1029). 
Therefore, in compliance of the directions of the Honhle Supreme 
Court, this Court by order dated 12.6.2019 stopped Mr. Salman 



S Ji 


■if 




Safdar, advocate to represent the accused and appointed one Mr. 
Raza Bashir, Advocate. The first prosecution team was withdrawn by 
the Secretary of Interior through notification dated 23.10.2019 
mthout any lawful jusUr.cation. The second prosecution team entered 
appearance on 05.12.2019 and they were asked to make oral 
submissions or file written arguments before the next date. They 
failed to make their submissions orally and or in writing despite 
opportunity. However first team of prosecutors led by Dr. Tanq 
Hassan has already filed written arguments which are on the record 
and therefore whenever 1 refer to the contention of the counsel of die 
proseeuuon 1 mean the contention in the written arguments available 

on the record. 

niwT FOR De termination 

8. The only question before this Court in terms of Section 367(1) 
of the Cr.P.C is that:- 

Whether the proclamation of emergency and Provisional 
Constitution Order both dated 03.11.2007 issued by 
General Pervez Musharaf as Chief of Army Staff as well 
as the Oath of Office (Judges) Order also dated 
03 112007 as President of Pakistan as well as 
President Order No.5 dated 20.11.2007 and President 
Order No.6 dated 14.11.2007 issued by him as the 
President of Pakistan constitute an act of high treason 
in terms of Article 6 of the Constitution?. 

The prosecution in support of the charges has examine 8 witnesses 
and produced official documents which obviously have not been 
denied and these documents include Exhibit P-10/2. P-lO/10, P- 


:/ 
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10/15. P-12/25 and P-12/27 which arc the five basic documents 
nnentioncci in the charges. 

REASONS:. 


9. In the offence under Article 6 of the Constitution, the charging 
word is “high treason”, therefore, without properly appreciating what 
does it mean, this Court cannot pass a just and fair verdict. 
Admittedly the word ‘high treason" is not defined in the Constitution 
or any other relevant law for the benefit of this Court. But for this 
reason, both tlie learned counsel for the prosecution and my learned 
brothers have referred to the definition of “high treason" by relying on 
the meaning of “High Treason" given in the Oxford Dictionary (Tenth 
edition). 1 also reproduce the same asunder:- 



Treason, 1 (also high treason) the crime of 
betrayirig one's country, especially by attempting to 
kill or overthrow the sovereign or government. 

2. (petty treason) historical the crime of murdering 
a master or husband. 

4lso refer to the Black’s Law Dictionary for ascertaining the meaning 
of “treason". It reads as follows:- 




Treason, A breach of allegiance to one's 
government, usually committed through levying 
war against such government or by giving aid 
or coTT^fort to the enemy. The offense attempting 
by overt acts to overthrow the gouemmetxt of the 
state to u/hich (he offender owes allegiance; or of 
betraying the state in to the hands of a 
foreign power. Treason consists of two elements; 
adherence to the enemy, and rendering him aid 
and comfort. Cramer v. U.S., U.S.N.Y., 325 U.S. 1, 
65 S.Ct. 918, 932, 89 L.Ed. M41. See 18 U.S.C.A. 
2381. A person can be convicted of treason only on 
the testimony of two witnesses, or confession in 
open court. Art.Ill, Sec. 3, U.S. Constitution. 

High Treason. In English law, treason ogatnst the 
king or sovereign, as distinguished from petit or 

petty treason, which might formerly be committed 
agatnst a subject. 
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Besides the above dictionary' meaning of the term “high treason", one 
may refer to Justice Muhammad Munir's commentaiy on the 
Constitution of Islamic Republic of Pakistan, 1973. In its introduction 
in volume-1 in the discussion on "high treason", he has first 
explained the terms “Abrogate* and "Subvert* used in the ori^.al 
Article 6 of the Constinilion as it on the date of alleged offence 
in November, 2007. It is quoted as under- 


".Abropariori meens annulment while "subversion 
means ouerthroufing, the real distinctiori betaeen 
the nvo being diff.cult to discover, perhaps there is 
7lone, because oi’crthrooing of a Constitudon is tne 
same thing as its annulment which means 
abolition Aberrore and conspirators are as muen 
responsible as persons acmally guilty of treason 


Then Justice Muhammad Munir proceeded to detme the term ‘High 
Treason* by referring to the language of the Article itself as follows:- 




‘In Consnmtion of Paldstan the ward 
Treason' has net been defined separately but 
language of Ardde 6(1} has clearly provided that 
any person u-no abropates or suboerts the 
ConsnfurEon or auempis to conspires to do so by 
use or show of force or by other unconsrirurional 
means, shall be guilty of high treason os also any 
oerson who aids or abets such abrogation or 
subversion of Constitution. In other toords the 
meaning and scope of "high treason" has been 
restricted to the said acts of abrogation and 
subversion of Constitution and other concepts 
of high treason prevailing in foreign legal 
systems and contained in series of Treason 
Acts in England defining varioiLS forms of 
treason as also ordinary dictionary meaning 
of treason have been necessarily excluded. It 
means that oniy that person can be held to be 
guilty of high treason whose case strictly falls 
loithin the misc*tief of Article 6 of the Consnmtion 
and no other act, however grossfg detrimental 
to the interest of country, but not attracting 
the provisions of Article 6 can be said to fall 
within the meaning of High Treason’*. 
(Emphasis is provided]. 


10. Learned counsel for the prosecution has relied on the 



of Article 6 of the ConsUtution which was introduced in the 
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Constitution by the Amendment on 20.4.2010, whereas, the 
accused has been charged on five counts committed on different 
dates in the year 2007. Out of five, he is allegedly guilty of three 
offences on 03"* November, 2007 and other two on 20*** November 
and 14^i> December, 2007 respectively. The offence of high treason 
under Article 6 of the Constitution on the dates of commission of 
alleged high treason w'qs to the following effect;- 



6. High treason.-■ ^[(1) Any person who 
abrogates or subverts or suspends or holds in 
abeyance, or attempts or conspires to abrogate or 
subyerf or suspend or hold in abeyance, t e 
Constitution by use of force or show of force or by 
any other unconstitutional means shall be guuty oj 
high treason.} 

(2) Any person aiding or abetting the acts 
mentioned in clause (1) shall likewise be guilty of 
high treason. 

(3) ^‘flMajlis-e-Shoora ^ParliamentJ/ shall by law 
promde for the punishment of persons found guilty 
of high treason. 

11. Learned counsel for the complainant has referred to the 
meanings of words “abrogation\ "subversion", "suspend” and 
“abeyance” as w-ell as unconstitutional to explain that by issuance of 
five (5) instruments mentioned in the charges constitute commission 



of an offence under Article 6 of the Constitution. However, he has 
failed to appreciate that on the date of offence except “abrogate" and 
“subvert” no other act of any person was considered as an offence 
under Article 6 of the Constitution, Only the act of “abrogation" and 
“subversion" of Constitution was considered as an act of high 
treason. The words “suspension” and “abeyance" were not used in 
the language of Article 6 of the Constitution until 20.4.2010 when 
the same were introduced through the 18^^ Amendment in the 
Constitution almost after two and half years to the date of alleged 
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offence of Hieh Treason on 03.u.a007, ■n„. lw» mlrnne,! 

the offence of llish I'reneon on 30.04.2010 in ,l.e .... 

under:- 


6. High tt^asotu - .A;it/ /hvnihi ijifu) 

nijiopaCt’s or siiJji'tvts or siis/)irnif!i or fiok/s (ii 
abeyance, or iifrivni’fs or (o {rbniiyfifo or 

subiVTl or suspend or hold In nbegttnee, (hf 
Cortsttforion by iist' o/' fbrx'ic or s/kho of fim'r or hi/ 
any orhor um'ottstituriorinl fru'oris sluiil fio ytahy of 
hiyh (n'oson.y 


(2) .‘^ny fjtv'son ntdiny or tihi'ffiny '/or 

CO Hobo rating/ the nefs furrifroni'tl i>i chtusi' (!) 
shall /rkvirist’ be gmlfy o/Jiiyh tfvoson. 



'^(2A) ,-\n acr o/.'u’gh (n'oson monftorit’d tn riniiso 
fj/ or clause (2) shall not bo ivilldotcd by any 
court including the Supreme Court and a High 
Court} 

{3} ‘*fMajlis~e-Shoom /Pnriicimt’nr// shnff by /mo 
provide for the punisfunent of persons /oim<i yin/ty 
of high trenson.lHigh lighted words ore additions 
by JSrfi n;ttendf«erit/. 


Learned counsel for the prosecution by referring to the new 


definition of high treason in the Constitution has argued that in 


November. 2007 the accused lias repeated the offence of high treason 


as his acts of 03.11.2007 were clear constitutional transgression. 
He, in the written arguments has repeatedly relied on the judgments 

r 

j^f the Hon’ble Supreme Court in the cases of Moulvi Iqbal Haider and 

' Sindh High Coun Bar Association. He has extensively quoted 
observations of HonTilc Supreme Court from the Judgment in the 
case of Sindh High Court Bar Association. I will discuss relevance of 
the case of Sindh High Court Bar Association and other cases in the 
mstanr criminal proceedings in later part of my findings. Learned 
counsel for prosecution in support has contended tliat the acts of 
accused in November, 2007 were similar constitutional violations 
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wliich the accused has comniiticd in October, 1999. but hr linn ik)I 
read or referred to the earlier acts uf accuseil in October, 1999 to 
draw parallel with the acts of accosed in November, 2007. In itiy 


humble view, without conipitrin^; I'roclamation of ICitvernency and 
Provisional Constitution Order both dated 3*^ November, 2007 (Km 
P- 10y2 and P-10/10) with the earlier Proclamation of Emergency and 
Provisional Constitution Onier ixnli dateil 14'” October, 1999, 
irrespective of its vnlidation, the ur};iiineni is fallacimm. In view of the 


f the dennilioti td hiflh 


fact ihat by now wt have two versionn o 



which tlic Parliamrni has ndilctl anatlicr ino<lc of siiHpendliiK 


Constitution (holdine in .abeyance] in the tlcfinition of bittli treason 
introduced m AprU, 2010. ibcrefore. both tlic Proclamations and 


PCOs of October 1999 .ind November, 2007 respectively arc 
reproduced for comparison and ready rerercncc as under:- 


Governnictit 

CAHINKT DIVISION 
"PROCLAMATION OF EMEROENCV 
Islamnli-Id. the 14'^ October. 1999 



No 2-lO/99-MJii. L—(1) la pureuaoco of dcllberttlons aacl 
declilont of Chief! of Staff of the Armed Force! and Corpa 
Coromandem of Faklican Army, 1 General Perve* Muaharof, 
Cbaliman Joint Chicfa of Staff Conjmlttoe and Chief of Army 


procUlm Emersoiicy through Paktatan and aaiume the 


offic! of the Chief Executiva of the laUmlo Republic of 
paklatao. 


(3) 1 hereby order and proclaim ns rollowa;-. 

laf The Constitution of Ihr lalamic Republic of Pakisinn 
shall reccoin in nbej’ance: 

ihl The President ol Pakistan shall continue in oflicc; 

The National Assembly, the Provirxeiol Assemblies 



Id) The Chairman and Deputy Chairman of Ihc Senate, 
the Speaker and Deputy Speaker of the National 
Assembly and ihe Provincial Assemblies shall stand 
suspended; 


The Prime Minister, the Federal Ministers. Ministers 
of State. Advisors to the Prime Minister. 
Parhamenmiy* Secretaries, the Provincial Governors, 
the Provincial Chic: Ministers, the Provincial 


and Senate shall stand sus|)ended; 


of State. 
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Ministers Rnd tlie Aclvisora lo the Chief Ministers 
■hull ccate to hold ofOce; 
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(0 Tho whole oT Faklttnn will come under the 
control of the Armed Foreci of Pakistan. 

(3) This procinination aholl come into force at once nnd 
be dcemcii lo have inken effect on find from 12*^ cJoy 
of October, 1999, 

Rawalpindi: 

Id October> 1999* 

Sd/- 

Gcnernl 

Chairman Joint Chiefs of Staff Committee. 

Chief of Armv Staff and Chief lilxcciitivc of Paklslon. 

(Pervez Mushflrafl 
H Oct 99 


PROVISIONAL CONSTlT VyiON ORDER 


NoJ OF 1999 


No.2-10/99'Min. L—In pursuance of Praclamallan of the 14^' dny 
of Octolxrr. 1909, nnd in exercise nf idl powers cnnbling him in that 
behalf, the Cheinnnn Joint Chiefs of Stuff CommiUcc and Chief ol 
Army Staff und Chief Executive of the [alnmic Republic of Pakistan 
under the ProcliimnTion of Emergency of 14^^' dny of October 1999 
[hereinafter referre<l to us the Chief Executive) is pleased to make 
and pronuilgnie the following Order 

1 ^ | 1 ] This Order may be called Provincial Constitution 

Order Ko l of 1999. 



3. 



[t extends to the wliole of Pakistan* 

It shnll come into force at once. 

(1) Nolwilhatanding the abeyance of the provisions of 
the ConatilUlion cf tile Islnmic Republic of Pakistan, 
hereinafter refened to as the Constitution, Pakistan shall, 
subject to this Order nnd any other Orders made by the 
Chief Elxccutivc, be governed, as nearly as may be, in 
nccordiincc with the Constitution. 

(2) Subject as aforeaaldf all courts In e^Utcnce 
Immediately before the commence me at of thfi Order 
iIibII continue to function and to exercise thelt 
respective powers and JurlsdlctlonT 

Provided that the Supreme Court or Nigh Courts and any 
other court shall not have the po^vers to make any order 
agninat the Chief Executive or any person exercising powers 
or juriadlctlon under his nuthoriiy. 

|3| The Fundamental Rights conferred by Chapter I 
of Part U of the Constitution^ not In conflict with the 
Proclamation of Emergoncy or any Order made 
thoreunder from time to time shall continue to be Jn 
force, 

|1| Tho Pre.ldont .hnll act an, and In accordanco 
-with the advice of the Chief Executive. 

[21 The Oavemor of u Province shnll net on, and in 
accorcinnce with the instructions of the Chief E.xccutive. 
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4. 


permit to be called-in authority shall call or 

Emergency of the 14*i- day 
made in pursuance thereof! ^ 

Su * jutiement, decree, writ order or process 

aSstTe ?h 'V'f 

the Chief Execmil^’^"”^*''' authority designated by 


. horivjthstanding the abeyartce of the provisions of the 
constituuon, but subject to the Orders of the Chief Executive all 
laws other than the Constitution shall continue in force until 
a tcredi amended or repealed by the Chief Executive or any 
authority designated by him. 


The ProclaiTiniion of Emergency issued on 28’^'* day of May 
1998, shall continue but subject to the provisions of Proclamation 
of EmergertC}' dated October 1999 and this Provisional 

Constitution Order and any other Order made thereunder. 


7, All persona who, immediately before the commencement of 
this Order, were iit Ihe service of Pakistan as defined in Article 260 
of the Constitution and those persons who immediately before such 
commencement were in office ns Judge of the Supreme Court* the 
Federal Shariat Court or a High Court or Auditor-General or 
Ombudsman and Chief Eh:esab Commissioner, shall continue in 
the said scmcc on the same terms and conditions and shall enjoy 
the same privileges, if any. 



Rawalpindi: 

14 October, 1999* 

Sd/* 

General 

Chairman Joint Chiefs of Staff Committee, 
Chief of Army Staff and Chief Executive of Pakistan, 

[Perv'ez Musharaf) 
14 Oct 99 



PROCLAMATIOW OF EMERGENCY 
[Gazette of Pakistan, Extraordinary, Part 1* 
3rd November 3, 2007| 


No.2-9/2007-Mm-J* dated 3-11-2007.-^Whereas there is visible 
ascendancy in the activities of extremists and incidents of terrorist 
atUcks, including suicide bombings, lED explosions, rocket firing 
and bomb explosions and 'he banding together of some militant 
groups have taken such activities to an unprecedented level of 
violent intensity posing a grave threat to the life and property of the 
citizens of Pakistan; 

Whereas there has also been a spate of attacks on Stale 
infrastructure and on law enforcement agencies; 

Whereas some membera of the judiciuiy are working at cross 
purposes with the executive and legislature in the fight against 
terrorisra and extremism thereby weakening the Government and 

the nation s resolve and dUuting the efficacy of its actions to control 
this menace; 

increasing interference by some members 

^lomh-Tn 



interference in executive functions, including but 

romrT H activity, economic poli^, price 

controls, downsizing of corporations and urban planing, has 
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has be.n 

terrorism nnd Intdlieenc. A^ncJs M. k 5 ^ 

™'icid“’b,^tal.'’fS toTorists and 

i- 1 - i’ j artcsteci and being investigated were 
> ’ ^ persons so released have subsequently 

^cn involved in heinous terrorist activiUes. resulting in loss of 
human life and property. Militants across the countiy have, thus, 
been encouraged while 'aw enforcement agencies subdued; 


Whereas some judges by overstepping the limits of judicial authority 
have taken aver the executive and legislative functions; 


Whereas the Government is committed to the independence of the 
judiciary' and the rule of law and holds the superior judiciary in 
high esteem, it is nonetheless of paramount importance that the 
Honourable Judges confine the scope of their activity to the judicial 
function and not assume charge of administration; 




Whereas an important ConsUtuiional mstitution, the Supreme 
Judicial Council, has been rnade entirely irrelevant and non est by a 

recent order and JudgcB have^ thui, made themaelvcB Immune 
from inquiry Into their conduct and put themicIvcB beyond 
a c countab IHty; 

Whereas the humitiaiing Ireatment meted to government officials by 
some members of the judiciary' on a routine basis during court 
proceedings has demoralized the civil bureaucracy and senior 
government fur.ctionarieSj to avoid being harassed, prefer inaction; 

Whereas the law and order situation in the country as well as the 
economy have been adversely affected and trichotomy of poweri 
eroded; 

Whereas a situation has thus arisen where the Government of the 
country cannot be carried on in accordance with the Constitution 
and as the Constitution provides no solution for this situation, there 
is no way out except through emergent and cxtraordinEiry 
measures; 

And whereas the situation has been reviewed In meetings with 
the Prime Minister, Governors of all four Provinces, and with 
Chairman Joint Chiefs of StolT Committee, Chiefs of the Armed 
Forces, Vice-Chief of Army Staff and Corps Commanders of the 
Paldstan Army; 

Now, therefore, in pursuance of the dellberatloDS and decisions 
of the said meetings, 1, General Pervex MuslLarrmf, Chief of the 
Army Staff, proclaim Emergency throughout Pakistan. 

2* I hereby order and proclaim that the Constitution of the Islamic 
Republic of Pakistan shall remain in abeyance. 

3, This Proclamation shall come into force at once, 

*****♦******•*■***##** 


Government of Pakistan 
Cabinet Secretariat of Pakistan 
Cabinet Division 


No.2*9/2007.M;n-l(AJ [slaniabad, the 3"‘ November, 2007 

EBOCLAMATION COWSTITWriON QRDRH 
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HO 


In purnunticfi of (he iWlnrnJilfoji nf 3"' Nov»*iri1jffr 2007 

Hie Chief 

of Ann/ SUiff under the IVncljinuiilfm of lCnirri;rncy of (lie .I'-t 
Order •" rrifike nrul rirorriulKiile Hie following 


1 . 


2 . 




(1) Thi?> Order nriy hr cnlled Ihe J'rovlnclnl 
ConHtUulioniil Order Nu.l of 2007. 


{2( ll cxtciuifi in 'lir wlujlr fjf f*rihin!«riH 

[3] ll hlinll coiiii* inifj frjrf ri n| ourr*, 


(1) NolunlhatnniliiiK riljrynrjt:r of Ih'? provipiionfi of Ihir 
Confttitmlim of thr filnnir krjmljlif: of f^iiNl^lon, [jfrrflirififfrr 
rcfcnnl !o n’i i1:p ConfiliuMioii, F^ikintrin fihnilp fsubjeef (o 
ihiR Ortlcr and any oilier Order rnacJ(? by f'rrwidpnl brr 
governed, aa nearly nh mny hr, in nccordante with dir 
Const ilution: 


Provided that the Prciiident may, from time to lime, by Order 
amend Ihe Conntiluiion, nn la deemed expedient: 


Provided further that the rundnmcnlnl Ftights under Ariiclen 
9. to, 15, lb, 17, 19 and 25 ahidl remain suspended. 


(2) NotwilhatandmK anything contained in the 
Proclnmfllion of the 3^*^ dav of November. 2007. or thiB Order 
or anv other law for ihe lime being in force, all prov^^ 
the Conslitutiona of the Islamic Hcpublic of i akiamn 
embodying Islamic injunctions Including Articles 2. 2Ap JJ, 
203A, 203J, 227 to 231 and 260[3)(a| and (b) shall continue 

lo be in force, 

13) Subject lo clflusc (1) Dbove and the Oath of 
(JudBes) Order. 2007, all courts in exiBtcncc immcd aie y 
before the commencement of this Order shall continue to 
function and to exercise their respective powers and 

junadiction: 

Provided that the Supreme Court or a High Court and 
other court shall not have the power to make any order 
"vainst the President or the Prime Minister or any person 
exercising powers or Jurisdiction under their authonty. 

(41 AJl persons who immediately before the 

commencement of this Order were in office 
Supreme Court, Ihe Federal Shariat Court or a High C^urt, 
S™ by and bn aubjcc. u, Ihn Oath ot Ofto 

(Judges) Order, 2007, and such further Orders as the 
Prcsiflenl may pass, 

(51 Subject to clause (1] above, the Majlis-c-Shoora 

(Parliament) and the Provincial Assemblies shall continue of 

fk I nr'l t/^n 


IGl A]] pcritonB who, Immediately before the 

commenccmcnl of ihia Order, were holding any service, post 
or office in connection wilh the affairs of Ihc Fcdcraiion of 
a Province, incJudlnK an All Pakistan Service. Service in the 
Armed Forces and any other Service declared to be a Service 
of Pakistan by or under Act of MaJlis-c-Shoora (Parliamcnl) 
or of fi fYovincibil Assembly, or Chief Elecliun Commiiaiiioner 
or Auditor General ahoU continue in the said service on the 
same terma and condliiona and shall enjoy the aame 
privileges, if any, unless these arc changed under Orders of 
ihc Presidenh 


ID No court Including the Supreme Court, (he Federtl 
Shariat Court, and the High Courts, and any tribunal or 


Scanned by CamScanner 



141 


4 . 


November. 2007, Ibc Ontli of nrr‘"'^!ff ^''' 

any order ,™d» ',„ 

irS: “™3ncrb; n^li'cour.^r K’.] 

d^i^Lw by 'ho tSsWcM, '^'™ 


, Nolwilhatnncling ihe nbeynnee of llic provialong of 
the CoiTsuuition, biit aubjccl to the Orders of the President, 
all laws other than the Constitution, nil Ordinnitccs. Order, 
Rules, 15ye-lnws, Regulaiioris, Noiificalions nnd oilier legal 
instruments in force in any pari of Pakistan, wl'ielhcr made 
by the PiY!siticni or the Governor of a Province, shall 
coniinue in force ninil altered, amended or repealed by the 
President or any atilhorily designated by him* 


{!) An Ordinance proinulgalcd by the President or by 
the Governor of a Province shall not be subject to any 
limitations as to duration prescribed in the Constitution. 



(2) The pronsions of clause (1) shall also apply to an 
Ordinance issued by the President or by a Governor which 
was in force immediately before \hc commencement of the 
Proclamation of Emergency of the 3^’^ day of November, 
■2007. 

*Sd/- 

(Pen'cz Musharaf) 
Chief of Army SialT 

Raw^alpfiidi 

the 3'*^ November. 2007. 


In October, 1999, on Proclamation of Emergency, the Chief of 


Army Staff has assumed the office of the Chief Executive in place of 
the then Prime Minister and the whole of Pakistan has come under 


the control of armed forces of Pakistan [clause 2(f)ji and by virtue of 


sub-clause c, d and e of CIause-2 the entire state machinery was 
suspended. The National Assembly, Provincial Assemblies, Senate 


had stood suspended; tlie Chairman, Deputy Chairman of Senate 




I? 



and Speaker and Deputy Speakers of the National and Provincial 
Assemblies had stood suspended; and the entire cabinet of the Prime 
Minister in the federation and entire cabinet of provincial Chief 
Ministers in the provinces had ceased to hold their offices. And 
through PCO of October, 1999 all the fundamental rights conferred 
by chapter 1 of part-Il of the Constitution were suspended and the 
President of Pakistan was made to act only on the advice of the Chief 
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=J:eci:tr7e/CIuef of Annv Staff -i-.- 

■ ■ Mirister. 

i..t e.._-r Ccr.surj£c:; was rtplacad b;.- it Ugal Framework Order. 
AS agair-s-. the afcteaaid Ptoelamatica of Edtetger.m- aad ProeL-.oal 
Cor.sdRthor.al Order of October 1999. Lo doe Proc;a.-hat:on of 
Ehtergenc;.- of Soveober 2007 (eshib-t ?.10/2). doe Chief of .tar.y 

Sui: has r.c'w n:pac«i ihc elected Prhr-e ML-iister, r.or the a'rited 
-crees na.'. e taken over any pan of the country or any institution 
wnatsoever. Neither the Senate, N'adonai Assembly or Provincial 
AssembN' -s-ere 'srapped up nor the Chairman aid Depurv* Chairman 
of Senate and the Speakers and Deputy Speakers of N'aticnal and 
Provincial -Assemblies tvere suspended. Likewise the Prime Minister in 
the federaden and the provincial Chief Ministers in the provinces and 
their cabinet did not cease to hold their ofiices rather ihev’ continued 
to perferm dieir funenons in accordance with, the Constirution. 

A. After the comparison cf two deiinidons of High Treason as 
beve, on exarrdning the language of ‘high treason” in Ardcic 6 cf the 


Q 

m 

(0 

Mi 


nstituden of 1973 as it was on 3^^ November, 2007, in the light of 
deiinidcn/explanadon of the term ‘high treason’ from the 
commentan.' cn the Consdtudon by Jusdee Muhammad Munir 
reproduced in para'9 above, one cannot conclude that the emergenev’ 
of 3-'’ November 2007 was “subversion” or “abrogation" of the 
Consdtudon. Neither the Consdtudon was replaced by any Legal 
Framework Order nor even the basic structure of the Constitution 
has been changed. No new 17“ Amendment has followed. 


^ c 
§ ^ 




t 

^ t 5 


£ I 


"< 




15. The accused in view' of the 18* Amendment at initial stage of 
the proceeding of criminal complaint in December, 2013 has taken 
TWO defenses. First, that he has been singled out by the Federal 
Government; second, that the 18* amendment in Article 6 of die 
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Constimuon has re-defined the offence of High Treason and it cannot 
be given retrospective effect to include the acts and omissions of 
accused of 03.1142007. He had taken these Uvo pleas in his 
application bearing Cr. Misc. Application No.03/20I3. This Court 
while disposing of the said application by order dated 07.3.2014 has 
refrained from adjudicating on both the pleas on the ground that it 
was premature stage to decide the same. Relevant observations from 
order of this Court dated 07.3.2014 are reproduced as under:- 




“Further, the decision, if recorded on the 
submissions pertaining to being singled out and 
the retrospective effect of Article 6 of the 
Constitution ujouid amount to decide the case at 
premature stage, hence we intend not to record 
Jindings thereon at this stage of the proceedings. 

He accused has also raised this legal question of retrospective effect 
of the amendment in Article 6 of the Constitution even before the 
Hon-ble Supreme Court in his CivU Review Petition in the case of 
Pervez Musharaf vs. Nadeem Ahmed and others reported in 2014 
SCMR 665. The Honhle Supreme Court in the said Judgment has 
also not decided this plea on the ground that it is outside the scope of 
review petition. Relevant observations in para-42 to 44 from the said 
judgment are reproduced as follows:- 



42. Article 6 of the Constitution as it stands 
today was amended by virtue of Co7istitution 
(Eighteenth Amendment} Act, 2010 (10 of 20IOJ. 
The amended parts of Article 6 which have been 
highlighted indicate following additions/ changes:- 

'^(i) In Article 6(1}. words 'or hold in abeyance”; 

(ii) In Article 6(2) words, 'or collaborating'; and 

(Hi) Article 6(2A): This is a new sub-clause whereby 
it has been amended that any act of high treason 
within the meaning of Article 6(1) and Article 6(2} 
“shall not be validated by any court including the 
Supreme Court and a High Court". 
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. . le nofure 0 / offence, definition and 

proceaiire of fHaJ S7<i)s(nntifi/(^ nemflin f/ie same 
except that another mode 0 / suspendfn^ the 
Constitution /hold in obei/ancej in the 
de/lnition clause 0 / hi^h treason hai*e been 
added. The major change brought is the addition of 
Arti'de 6(2Aj. By this neioft/ added sub-clause there 
is prohibiiion for courts inc/tjdifig (he High Court 
and Supreme Court to yniidate it. 

44. The Court is seized of a reideio petition 
against a Judgment wherein neither the 
question of petitioner's trfat or the 
retrospective or prospective cjQfcet of Article 6 
were moot points. The argument qua this is 
therefore misplaced and is accordingly repelled. 



16. Since the accused has taken the defense of retrospective efiect 
cf the amendment in Article 6 of the Constitution before this Court 
arrd even before the Hontle Supreme Court, and the decision on 
such plea has been deferred, in the final judgment I believe 
Court is under obligation to give findings boUi on the questions of 
retrospective effect of the amendment in Article 6 of the Constitution 
and being singled out. The order dated 07.3.2013 passed by this 
\ouTl was obviously passed in presence of the prosecution team. Mr. 
Jam Zla Bajwa and Mr. Munir Hussain Bbattl, advocates who have 
replaced earlier prosecution team seems to have not even read the 
order sheet of present proceedings to rebut or raise objection on 
these two points of defense. Strangely enough even the defence team 
seems to have forgotten that they have to press their plea of 
retrospective effect of amendment and wilful discrimination by die 
prosecution to single out their client to prosecute him for on offence 


of High Treason which by its design is such act tliat it cannot be 
committed by an individual single handedly. Both the prosecution 
and the defence teams were competing with each other to win an 
adjournment to ensure that the trial should not conclude come what 
may. Be that as it may, the plea of retrospective effect of amended 
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Article 6 of the Constitution has to be dealt with by this Court in 
either case as it is a legal plea and unlike an ordinary criminal Court, 
this Court is Special Court constituted under the Criminal Law 
Amendment (Special Court) Act, 1976 to deal with an offence of High 
Treason defined in the Constitution. Dr. Tariq Hasan, advocate while 
appearing for the prosecution has used the term “constitutional 
offence" 1 am feeling a bit handicap in deciding this preposition in the 
given facts of the case in hand as neither the prosecution nor the 
defence has advanced any argument on this important legal and 
constitutional issue of amendment in the “constitutional offence My 
brothers, too, in their judgment have not commented on it to 
enlighten me on the subject of retrospective effect of a constitutional 
prorision dealing with a specific offence defined only in the 
Constitution itself. 


17. Therefore to e.’iamine the effect of Amendment in Article 6 of 
the Constitution on the actions of accused of 03.11.2007, for which 
he is charged by the Court, 1 have to rely on the judgments of Hon’ble 
Court on the subject. In this context as early as in 1969, 
Sfe^Hon'ble Mr. Justice Hamoodur Rchman, Honhle Chief Justice of 
'Okupreme Court of Pakistan (as he then was) while speaking for the 

^ , of 

. / tjench in the case of Adnan Alzal vs. Capt. Sher Afzal (PLD 1969 SC 


•S' 




187) has relied and approved earlier case law to explain retrospective 
effect of an amendment in the act in the following passage;- 



The general principle mitri regard to the 
interpretation of statutes as laid down in the well 
known case of the Colonial Sugar Refining 
Companp Lirniied v. Irving (1905 A C 369} is that 
'if the matter in question be a. matter of 
procedure only", the provisions would be 
retrospective. 'On the other hand, if it be more 
than a matter of procedure, if it touches a 
right in existence at the A passing of the Act", 
then "in accordance uiifh a long line cf 
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authorities extending from the time of Lord 
Coke to the present dag", the legislation 
would not operate retrospectively, unless the 
Legislature had cither "by express enactment 
or by necessary intendment" given the 
legislation retroactive effect 



A<y/> 

■^V 


The ubove principle has more cluborolcly been rcitcralcd by the 
Hon 1316 Supreme Court in n recent judfiment in the case of Mci^srs 
Super Engineering nnd anollicr vs. Commissioner Inland Reven 

Karachi reported M 2019 SCMR UH. In this case the Hon'Mo Mr. 
Juatlee Yahyn Aftldl. l»ho one of Ihc membera of Ihis Court on 
07.3.2014) authored the said judRment, hna extensively relied on 
and referred to several ease orws on *e subject of retrospecUve and 
prospective effect of amendments in law from PLD 19S6 SC 2S 
2018 SCMR 991. I reproduce relevant pnra-17 nnd 18 as follovrs 

,S05, uiheii Lord Momo^’ 

J^e/Inina Company Irotng f 
speaking for the Privy Council, opined that. 

JfrroTfiru&procedureifit.^^^^^^^^^^ 
rt riaht t>i existence at the passing of the Act, 
walconceded that, in accordance with a '<^"3 b"® 
of aufiionlies extending from the time of Lord 
Coke to the present day, the appellants would be 
enthled to succeed. The Judiciary Act is no 
h^i ^xt^r&ss QfiacifdBfit or by 

uios the np penl «<» 

na.slng^ _ the Act, or uias ^ 
:r-: ;j;r;^atter or gr oce rfure? it seems _tg 
r.nrd^hi^rthat th e question does not 
admit nf doubt. Ta deprive a suitor in a 
action_gj :^^PPg°» to 
^Hbunai Which h^tonaed to him as of rightjs 
a irrrtf ^hina from reQulatlng 

nrocedure. In principle, their Lordships see no 
difference between abolishing an app^^ 
nflogelher and transferring the appeal to a new 
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tribunal In either case, there is an 
interference toith existing rights contrary to 

the u>eU-fenoiun general principle that 

statutes are not to be held to act 

retrosoectivelu unless a ctear intentfon to 

that effect is manifested." (Emphasis 
provided). 


IS. The above principle 0 /interprefaliori of statutes 
was followed and further developed in our 
jurisdiction. Some of the early leading cases are 
Muhammad Ishaq f. State (PLD 1956 SC 256), Nagina 
Silk Mill, lyallpur v. Income Tax Officer, A-Ward, 
Lyallpur (PLD 1963 SC 322), The State o. Muhammad 
Jamel (PLD 1965 SC 681) ond Abdul Rehman v. 
Settlement Commissioner (PLD 1966 SC 362), h 
the case of Adnan Afzal v. Capt. Sher Afzat 
X969 SC 187) that the sard principle was articulated 
by this Court in terms that.' 

'’Nevertheless, it must be pointed out that if fQ 
thfs case process anu ejcist inq rights ar e 
affected or the aitdng —o £— ntroactive 
oneratton cause fneonvenfe n ce or infustic^ ^ 
t hen the Courts will no t even tn the case of a 
prnnedural statute, fav o ur an interpretation 
'nt.dnn retrospective effect t^ e statute^ On 
the other hand, if the new procedural statute is of 
such a character that its retroactive oppltcaiion 
will tend to joromote justice without any 
consequential embarrassment or detriment to any 
of the parties concerned, the Courts would 
favourably incline towards giving effect to such 
procedural statutes retroacfiuefi/.” (Emphasis 
provided). 




IS. If we examine the language of the amended Article 6 of the 
Constitution by the ia“> Amendment, we will noUce that there is 
hardly any word or phrase w'hich can give us a feeling tliat the 
legislature has intended to apply the amended definition of high 
treason retrospectively to any person for such act prior to the date of 
(Eighteenth Amendment) Act, 2010 (Act No.X of 2010) published in 
the gazette of Pakistan, Extr., Pt.I, P.No.267, dt. 20*** April, 2010. In 
view of the case law on the subject of retrospective effect of 
amendment as explained by the Honblc Supreme Court in the above 
case, I do not find any clear intention from the language of 
amendment that it was intended to be efTectivc retrospectively. 
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Additionally, the use of words “shall be” guilty of high treason, 
cannot be read to include a person who had suspended or held in 
abeyance the Constitution in the past. In my humble view, one 
reason for not giving retrospective effect to the amendment to Article 
6 of the Constitution was perhaps that the Parliament itself in 
December, 2003 was guilty of “suspending" Constitutional Provision 
through the 17*^ Amendment by adding a Proviso to Article 41 of the 
Constitution whereby operation of Article 63(l)(d| of the 
Constitution was suspended and/or held in abeyance for one year till 
31“ December, 2004. The relevant part of the 17*^' Amendment is 
reproduced below:- 



2. Amendment of Article 41 of the 
Constlttition: 

In the Corisfimn'cHi of the Islamic l?epiibijc of 
Pakistan, hereinafter referred to as the 
Constituiion, in Article 41, 

(1) In clause (7), in paragraph (b), for the full stop at 
the end, a colon shall be substituted and thereafter 
the follouAng proviso shall be added, namely, 

"Provided that paragraph (d) of clause fl) of 
Article 63 shall become operative on and from 
the 31st day of December, 2004, 


Article 63(1 )(d) of the Constitution is as follows:- 



*163. Disqualifications for membership of 
Met/Us-eShoora (Parliament).- (1) A person shall 
be disqualified from being elected or chosen as, 
and from being, a member of the Majlis-e-Shoora 
(Parfiameni/, if- 

fa) - 

(b) -- 

(c) - 

(d) he holds an office of profit in the service 
of Pakistan other than an office 
declared by law not to disqualify it* 
holder; or 
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AuvMhn- ix-oson for noi giving mrospcc.ivo effect was that the 
'.'ovUmation of Emergency and il,e PmviaionnI Constitution Onicr of 
EvATntlvi, ^tXl. have not adversely affected political parties rights 
m the Parliament and in nmning the Federal and Provincial 
^'xVcnmwMs, tlicrcforc. one cun snfcly say that Parliament by first 
kcsrpinjit silence and then uii'cndins Article 6 of the Constitution has 
betnvv'ievi the JvKiiciar>\ the only target of tlie nets of 03.11.2007. 


Tt'.ere wns not n single I'onnul protest in National Assembly or in any 
l^vvinciul .\ssembly from tlie Government benclies or opposition 
•j-wnies on the legitimacy or oihenvise of the proclamation of 
emei^ncy by the accused. Not a single Member of Parliament has 
r.uscd any wice in die Parliament, In fact, to the contrary, evidence 
has conic on the record that National Assembly through a resolution 
in its 44^** Session on 07,11.2007 has endorsed the Proclamation of 
Emergency, This fact has been admitted by PW-1 in his cross- 
examination in response to a question by the counsel for the accused 
and I reproduce the relevant portion of his cross e.\amination as 


!l is correct to suggest that the action of the 
Proclamation of Emergency li^ns endorsed by the 
jVarionn/ .4ssefnWi/ subsequenl/i/ through a 
Resahition. 1 see copy of the /Resolution passed 
by A’oiionof Assembly m its 44"' Session on 
07.1 J.2007 niarKcd as Ex.P-9/19 and state 
that no action for violation of the 
Constttutfon aas tafcen against the 
parliamentarians in their capacity as 
aiders, abettors and facilitators for the 
reason t/iat they passed the Kesoiution. The 
Resolution does not find any mention in the 
Inquiry /Report. It is correct that the record of 
the Assembly would establish as to who 
were these parliamentarians who voted in 
/aiwur o/the iResoiutfon that loas passed by 
the National Assembly In it’s 44 ^^ Session. I 
see t/ie /«jl of the members of the J2"« /Vqriona/ 
/issentoJi/ le/iic/i is marked as Ex.P‘9/20. 
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n in intlccd very pertinent to note that many of the 
IJitrliiimentni innit, who ore hiwycrs and they were panidpaiing in the 



InwyeiH (novcinenl, even lliey hod no courage to make any motion in 
the Ptirlinineitl, Mny be for the fear that the scope of Emcrger^cy may 
not he extended to the entire Constitutional setup- The Parliament in 
»ii))]K)rt of earlier Proclamation of Emergency in October, 1999 has 
nuiviglnly applied the infainoufj theory of “necessity' by introducing 
the I?”' Amendment to specifically favour the accused. And this time 
through the 18'*> Amendment by amending Article 6 of the 
Constiliuion, the Pnrliamcnt has not only endorsed the resolution of 
earlier National Assembly dated 07,11.2007, but il has also ^ven its 
verdict that the acts of General (R) Pervez Musharaf of 03.11.2007 
were not the nets of High Treason as such acts were not included in 
the definition of High Treason in the Constitution prior to 20.4.2010. 
In my humble view, the chosen representation of the people of 
Pakistan by "suspending or holding in abeyance’ Article 63{lJ[d) of 

° I 

j^lthe Constitution had only one purpose before them that lhc>’ warned 
to declare that the people of Pakistan want to decorate the office of 
the President of Pakistan with a serving General in violation of 
constitutional embargo on the person “holding an office of profit’ to 



even become member of Parliament. They knew that as a result of 
suspending Article 63(l)(d) of the Constitution even basic strucoire 
of the ConstituUon could be changed and yet they did it, out of their 
personal needs to retain their seats in the Parliament. Many of the 
Parliamentarians on the date of passing of 18* Amendment were the 
name who were in the Parliament on the date of passing of 17* 
amendment when the act of “abrcgatloa and subversion' of 
Con^muUon or the Ucal Ftp,.,™,, OttTer 

»nirm=d end such acts of Oeneral (R) Pe„ee Mushantf were not 
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Trcn-jon, ns if Article 
'•I tfic rtrJcvnnt time. The 


6 wns mjsaj'ng from the 


Parliament in the 18*^ 


ment had Kj proicct the PnrliamenUirians of the Constitution 
who were guilty of holdltig paragraph (d) of Clauae fl) of Article 63 
up the conHtill]I ion j|] nheynnee from December, 2003 to 31*^ 

December. 200'1. 


21, In fuel, the iVirlinmcnt by amending the definition of High 
Trention, hns clearly approved and understood the definition of High 


Treason explained by Justice Muhammad Munir in his commentary 
on the Conslitulion quoted in para-9 above. Until 20.4.2010, the 
definilion of high treason was restricted to the acts of "abrogation" 
nnd "Bubverslon" and in the language of Justice Muhammad Munir 
from his commcnlaty “no other act, however grossly detrimental 
to the interest of country, but not attracting the provisions of 
Article 6 can be said to fall within the meaning of High 
Treason". Had the Parliament intended that the amended Article 6 of 
(he ConsliLulion should have retrospective effect, the honest, brave 
and powerful representations of the people in the Parliament could 
not have been shy of clearly expressing such intention in the 
amendment itself in respectful obedience to the various observations 




of tJie Hon'bJc Supreme Court of Pakistan. It cannot be believed that 
Ihc Parliamentarians were not aware of the law regarding 
retrospective effect of an amendment and that they were also not 
aware of declarations of Hon'bJc Supreme Court in the case of Sindh 
High Court Dnr Association with reference to the acts of accused of 
03.11.2007. Therefore, in my humble view, by redefining the offence 
of high treason ihc Parliament has, in fact, consciously validated alt 



□clions of ilie accused of 3^^ November, 2007 or at least unanimously 
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declared that such acts of the accused even if the same were 
•detrimental to the interest of countiy (Constitution)”, the same were 
not attracting the provisions of Article 6 of the Constitution on the 
said date. The Parliament by amending Article 6 of the Constitution 
has left no room for this Court to charge the accused for an offence of 
high treason on account of his act of “suspending and holding In 
abeyance” certain provisions of the Constitution by Proclamation of 
Emergency and Provisional Constitution Order on 03.11.2007. 




22. Another aspect of the case is that the prosecution has 
vehemently relied on various observations and declarations of the 
Hon’blc Supreme Court with reference to the acts of accused of 3^*^ 
November, 2007 while deciding petitions including the case of Sindh 
High Court Bar Association in exercise of its original jurisdiction 






^<^Mtnder Article 184(3). The learned counsel for the prosecution while 
jo^iFferring to the same have skipped the important legal and 
''v 0/o”sUtulional aspect distinguishing the features of civil and criminal 
jurisdiction of Courts, This legal aspect about exercise of jurisdiction 
by Civil and Criminal Courts has repeatedly been highlighted by the 
Honble Supreme Court in most of the judgments on which the 



prosecution wants to rely and want to impress upon this Court that 
different defenses taken by the accused have already been decided by 
the Supreme Courts against him. Were we trying an accused already 
convicted ? The prosecution team has failed to take notice that in all 
such cases the Honhle Supreme Court after giving observations and 
even holding the aeUons as unlawful, unconstitutional and malafide 
has refrained from directing the Federal aovernment to initiate 
criminal proceedings against the accused for an olTence of high 
•reason. The Honhte Supreme Court for the Hrst time on the petition 
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nied by one Moulvi ,cboi Holder and few other individools on 
03.07.2013 has allowed an incuity and invesdgaUon against the 
accused in terms of Article 6 of the Constitution for lus actions of 
only 03.11.2007, that too, on the statement of the Federation to this 
effect. And even in the said case (2013 SCMR 1683) the Uon’ble 
Supreme Court has clearly observed thot:- 


3. We are conscfousfjf, deliberately and as 
submitted by Mr. Muhammad Ibrahim Satti, 
learned Senior Advocate Supreme Court for the 
respondent not touching the question of 
**abrogation’* or ‘^subversion” or “holding in 
abeyance the Constitution” or “any conspiracy 
in that behalf' or indeed the question of 
suspending or holding the Constitution in 
abeyance or the issue as to abetment or 
collaboration in the acts mentioned in Article 
6 of the Constitution. This is so because any 
Jinding/obseniation or view eJtpressed by us may 
potentially result in prejudice to the 
inquin//inuestiycfion or subsequent trial should 
that take place as a result of such invesayniion. 


23. Similarly even in the case of Abdul Homeed Dogar vs. 
Federation of Pakistan reported as PLD 2016 S.C 4S4 the Honlile 
Supreme Court after having discussed several case-laws on the 
subject, namely (i) Sindh High Court Bar Association vs. Federation 
of Pakistan [PLD 2009 SC 879), (ij) General (R) Pervez Musharaf vs. 
Nadeem Ahmed and others (PLD 2014 SC 585), (iii) unreported 
decision in C.P No.D-454/2009 by High Court of Sindh, Karachi and 
(iv) Moulvi Iqbal Haider vs. Federation of Pakistan (2013 SCMR 
1683) m para-12 has categorically observed as follows:- 

reproduced above what this Court 
nnd the High Court of Sindh, Karachi havTalre^, 
observed and declared in various judgments and 
such Observations and declarations are^releuanf In 

offence ^ /or said 

J/ence is presently pending before the 
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ri'wdtaor 

fssKc lost ami n.w'^i opinions on 

pr^mllcc Ih/cajjonl *>« M 

-.Wan,,™, 

”■*''■-r H,o „f 

S«PR-n,c Co,,,-, i„ 2013 l„ ,|.c c„»c ofMoulvl l„b„| „„ider and chars 
CCMK 1083). 7],a n,tia „f ihc (,^0 nb.scrv„,jon» is that the 
clcclnrcio,,/ „bsa,-va,io„s ,>r,ha M„m.|a Huprcnc Court in exercise of 
Its DtiRinnl jurisiliciion nru not Huppoacd to inriucncc the criminal 
^’cizctl of ciiininnl ease arising out of even the same facts or on 
the siiinc complnini. Even this Court in its Order dated 07.3,2014 
nuthored by Hon'blc Mr. Justice Faisal Arab (as he then was 
President of ibis Court) has discussed this iegal proposition in para- 
29 and I reproduce the same as follows;- 




i;i a cwninai or a civil matter several orde 
are passed which are either tentative in nature 
are passed as an infenni measure. This act 
passing interim orders in civil cases by no mear 
prewnt a judge from deciding a case after lakir 
euAdence. A judge hearing an application for grai 
of concession of ban may reject it after holding thi 
there is suffvieni material on record to connect tfi 

of the crime, but thi 
decisron would not disqualify the judge to record 
^nat uenhet on completion of trial on basis 0 /th 
efidence that comes on record It i>t r, ^ i 

established principle o} LplnsatL 
yustlce that a criminal court shall not convic 

nabmt^that some civi 
liability has been imposed on him in ^ 

matter already decided on same set nA" ^ 

This IS also true for a civil court ,i,h- / 

impose CM, HMity n,erelp on cccccf^taeSl 

'<‘mticn. ?„ each 
decision to re j. Jiven 
eeldence that comes on ^ 
influenced by u Tet:Z,77o^' 
version of the proceed/nos^ ^ , 
decided on the pnndpie of 
probabililies. whereas 

criminal liability is 
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cr«^t V:‘t "■; 

Besides the above observations of this Court, one may aiso refer to 


one more judgment ol HonTale Supreme Court in the ease of Malik 
Khuda Bakhsh vs. The State (1995 SCMR 1621). Relevant, Para-11 


of the judgment is reproduced below:- 



11. It may be seen that in case of Mst Naseer 
Begum u. Sain and 6 others, reported in 1972 
SCMR 5S4 the Supreme Court has observed that 
ihe Euidence Act does not moke a finding of fact 
Q.7Tivsd Qt on. ths Bvidsnee before the Court in one 
case evidence of that fact in another case". Thus, a 
Judgment M a Cixdl Court, as pointed out by AT. 
Munir in his Law of Evidence, "is not 
admissible in a criminal proceecfirig to 
establish the truth of the facts upon which it 
is rendered. In a criminal trial it is for the 
Court to determine the question of the guilt of 
the accused and it must do so upon the 
evidence before it" In the case of S.N. Gupta & 
Co. V. Sadanada Ghosh, it was held by the Dacca 
High Court that a Judgment of acquittal in a 
criminal case only decides that the accused 
has not been proved guilty and to this extent 
only and no more is it to be taken as correct 
and conclusive in a subsequent civil suit 
between the parties". (Emphasis is supplied). 



25. In view of the above precedents, I am unable to agree with the 
observations of my learned brother that the plea of accused that for 


issuance of proclamation of emergency the situation was reviewed in 
the meedngs with the Prime Minister. Governors and Chiefs of Armed 
Forces and Corps Commanders has already been decided by the 
Honblv Supreme Courl, ,n fact the plea of accused mgarding having 


issued the proclamation after the situaUon was reviewed in the 
meebngs with the Prime Minster, Governors of all Provinces and 
other Army oncers even if it has been discussed by the HonWa 
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Supreme Court in anv nf . 

. . ^ Bmcnts, with respect, the said 

0 servations of the Hon ble Supreme Court ' • 

Preme Court m view of the case Jaws 

"" Of Hon^le Supreme Court discussed in para-2, 

22 and 23 above eannot be adopted by this Court as a decision 

already rendered on such plea. Whether there were meetings to 

review the situauon or not being a question of fact, it is even 


other^vise required to be established by the prosecution in 
accordance with the principles of evidence act in criminal trial. In 


this context the prosecution without looking into the contents of 
exhibit P-10/2 i.e the Proclamation of Emergency dated 3^“^ 
November, 2007, (para 3,4.4 of written arguments at page 14} has 
declared that the contents of proclamahon of emergency do not reveal 
the existence of any such cabinet decision or order from Prime 
Minister’, The perusal of Exh.P.10/2, negates this claim of 
prosecution as it is specifically mentioned in the document that the 
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prosecution that only the accused was guilty and therefore the 
prosecution has not included any “aider" and “abettor" in the inquiry 
and investigation of an offence under Article 6 of the Constitution. 
Investigation Officers of the team of FIA while relying on the Eath.P- 
10/2 should have examined the persons whose names were 
mentioned in the document to prove that such meetings were not 
held. The prosecution has not even mentioned their names in the list 
of witnesses. This document (Exh.P-10/2) was not a secret 
document. Even after Proclamation of Emergency through the Exh.P- 
10/3, the persons mentioned in the document have never contested 
that they were not privy' to that decision. The record shows that the 
Prime Minister, his cabinet and all the Governors and Corps 
Commanders like the parliament (the mother of Constitution) 
continued to work with the same spirit. They were not ordinary 
people who could have any fear in disowning the Proclamation of 
Emergency at least after 7 years when through a letter dated 
26.6.2013 (Eich.P-9/1), Secretary Interior (PW-1) was directed to 
constitute a team of Investigation OITicers regarding the offence of 



High Treason by the accused. The prime witness of prosecution Mr. 
I J^qI Shahid Khan fPW-1) in his cross examination has admitted that the 
\/ tc^m has not recorded their statement during inquiry 


and investigation. His cross-examination on this point is reproduced 


below;- 



ft is in my knowledge that all those persons who 
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^?inr n/fer fha ratuvinaiit of thn militanj officers 
mcnhoncd hereinahotJo they arc ho more 
stationed at GIIQ as they haue. hecotne cii/ilicitis. 

My learned brollicr in IiIh lindlii^irt fnia ajtio very c(iteK«ricnfIy 

observed that "/(is unbehevabte ti\at such an extreme act is committed 

atone by a stiigJc aion bi In this conlexl even the Inquiry 

Report (Exli.P-9/Sj itself is nufficient. The follnwinn xidmission of 

PW-1 is very rcIcvnriL to tlie [ilcn of nccLiHcd for JixivinK been singled 


out. 


/ see the last /jaragraph of the Jnquiry Report 
produced OS Bx,P-9/5 whe.rein the Joint 
Investigation Team has recommended that 
the competent authority may also take into 
account the role of various facilitators in 
the unconstitutional Proclamation of 
Emergency on 3"* November, 2007 and I state 
that action was not taken against any other 
person «s there was no material against 
any other joerson fn the Inquiry Report nor 
Joint /nvestlj^atfon Team specifically 
identified persons who were facilltatorSf 



alders and abettors. Voluntarily states that if 
they are identified then action can be taken, 
against them. The last paragraph of Inquiry 
Report is marked as “A". It is correct that 
in the light of the recommendations made 
in the last paragraph of the Inquiry Report 
no fresh inquiry was conducted in respect 
of the role of facilitators, alders, abettors 
and collaborators. 


Mr. Shahid Khan, Secretaiy Interior, who was PW-1, in his cross- 
examination when confronted with the auesrinn fi,„ 



in his cross-examination;- 



Scanned by CamScanner 






I 


¥ 



repeatedly telecast on Dunya T.V in program 
Aiion. I nave no knowledge of an article 
published on 7.11.2007 authored by Ms. Nasim 
^hra in the daily News u^hereiVi i> is srafed 
3^ November action was taken bij the accused 
ajter consL’|tirt 3 other functionaries who are 
mentioned in the Proclamation of Emergency 
Uself. Vohintariiy states that at that time I used 
(o read "Arab News’ only. It is correct to 
suggest fhiit the present Federal Minister 
Zahid Hamid was also a member of the 
Cabinet of the then Prime Minister Mr. 
Shoukat Azin. I have no fcnoiofecfge of the 
article that was published on 17.04.2014 in 
Express Tribune that Mr. Zahid Hamid and 
other top officials who are now part of the 
present gotfemment, at relevant time 
endorsed the 3"* JVboember 2007 action. 


159 


The PW*1 though repeatedly attempted to claim that nobody else was 
privy or consulted or advised the President of Pakistan to issue the 
Proclamation of Emergency, however, in cross examination regarding 
attack on the judiciary through the Oath of Office {Judges) Order 
dated 3^0 November, 2007 (third charge) he conceded as foUows:- 



It is correct to suggest that summary dated 
3.1J.2007 jor appointmerU of Chief Justice of 
Pakistan was prepared by the then Prime Minister 
and thereupon a notification was issued for the 
^pomtment of Mr. Justice Abdul Hameed Dooar. 
Tl^ese documents are marked as Ex.P^9/26 
761 to 765}, -____ _ 


-■ IS correct tn 

«Srae« that this Bx.P.9/2T «t«l,I|sh.s that 
t)« caitaet eiutornd to tho Proclooiotlan of 
Bmergeticy ood Provtstonal Constitution OMor 
that wen Issued on 03.H.2007. ii Is incorrecl to 
^SSesI that mere!;/ b,j endorsing Ptoclamafm of 
Emergency the Cabmel members became aiders 
and abettors as defined m Article 6/2/ oftiTe 
consuiunon. « is eorreet that Issuance of Ihl 
notification with regard to the fact that the 
^dges of the Supreme Court and the 
Cour^ ceased to hold their oj^icerj and S 
appointments were made on 
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In view or the above admissions of Interior Secretary, irrespective of 
the fact that the accused lias appeared before the Court or not. the 
first burden of proof on the prosecution to show that it was an 
indhidual act of the accused and no one else has even advised or 
consented for issuing the proclamation of emergency was not 
discharged from the shoulders of the prosecution. 

27. While concluding I am conscious of the events consequent to 
the otherwise an illegal Oalli of Office (Judges) Order, 2007 (Ex: P- 
10/5) issued from the office of the President of Pakistan on 
03,11.2007, under tlie cover of Provisional Constitution Order of 
2007. In fact the accused with the help of Cabinet of Prime Minister 
Shoukat .\ziz has token advantage of weak and opportunist elements 
both amongst the Lawyers and in the then judiciary that encouraged 
him to ailcmpt to manage the affairs in the judiciary to extend his 
stay in the political office of the President of Pakistan. Even prior to 
3"* November, 2007 he has attempted to control judiciary on gu* 
March, 2007 by sending a Reference as the President of Pakistan 
against the then Hon ble Chief Justice to the Supreme Judicial 
Council on the pretc.xt of an infamous letter said to have been written 
by one lawyer. However, the act of hling Reference against the then 
Chief Justice was challenged before the Hon’ble Supreme Court 
Uirough a Constitution Petition in the case tilled Chief Justice of 
Pokistan mikhar Muhammad Chaudhry vs. President of Pakistan 
through soerctury .ud other.. Some other petitioner. u|.o Hied 
■domical petitions, in nil around 25 petitions were on the point of 
sending Reference by the President against the then Chief Justice of 
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Justice Khalil-ur-Rchmiin Rumdny hcnrtl the Htiid pdltien 


Ih Mny^ 2007 to 20ih July, 2007. It in pertinent to mention 
here that in the evening of 20.07.2007 the petition of the Hon’blc 
Chief Justice was allowed by n short order but its reasons could not 
be recorded till 03.11.2009. In the intervening period the accused in 
consultation with top civil and military rLinetionorics issued 
Proclamation of Emergency on 3f‘* November, 2007 and in the 


capacity of President of Pakistan he has also issued Oath of Office 


(Judges) Order dated Sf** November, 2007, On the same day pursuant 
to proclamation of emergency Prime Minister Shoukat Aziz through 
Bxb,P/26 advised the President of Pakistan to oppoint Mr. Ju.stice 
Abdul Hameed Dogar as Chief Justice of Pakistan who even after the 
new government was installed on 2Sth March, 2008 completed his 
tenure till the age of attaining superannuation on 21at March, 2009. 
It was despite the fact that the newly elected Prime Minister in his 
Oy first speech has promised to immediately restore the judiciaiy. Then 
why he look almost one year to announce restoration of judiciary 
after midnight on 15th March, 2009. It is an open secret that who 
and from where made a phone call to Barrister Aitzaz Ahsan during 
the day time informing him that the judiciary will be restored before 
next morning. Why tJie Prime Minister addressed the nation on 
television at an odd hour of morning to announce that the Hon'ble 
Chief Justice IfUkhar Muhammad Chaudhry will be restored after five 
days that is from 21st March, 2009? Why the restoration of deposed 
judges was not with immediate effect? Was it not postpone till the age 
of retirement of Hon'ble Justice Abdul Hameed Dogar who was 
appointed by the accused through an illegal order on the basis of PCO 
read with another illegal Oath of Office (Judges) Onlcr dated 


\ 
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03.11,2007? Answers to these questions may be dilTerent with 
t persons but all these things point toward the single fact that 
even the newly elected Executive authority under Yousaf Raza Gillani 
stepped into the shoes of the Executive authority under Mr 
oukat Aziz on the issue of removal of judges of the superior courts 
through the Oath of OfTice (Judges) Order. I do not think any evidence 
is required to ascertain that for all practical purposes the newly 


elected government in March 2008 was not on the same page on the 
issue of actions of General (R) Pervez Musharraf with regard to the 
action of removal of Judges. Be that as it may, even elected 
government took one year in redressing the grievance of the judiciary. 
And. thereafter reasons in support of short order dated 20.07.2007 
on the petition of the then deposed Hon'ble Chief Justice Iftikhar 
Muhammad Chaudhry were recorded on 03.11.2009 after eight 
months of petitioner’s restoration as Chief Justice of Pakistan 
\4j^Vhrough an Executive order tvith effect from 22nd March. 2009. 

K 1 

;-oi 

fraternity had strongly reacted to the said move of 

^Cy 

General (R) Pervez Musharraf/President of Pakistan through 
unprecedented unity of Lawyers across the Pakistan. The legal 
fraternity was of the view that proclamation of emergency on 
November, 2007 was continuation of the action of the accused dated 
9th March, 2007 whereby a Reference against the Chief Justice was 
sent to the Supreme Judicial Council on the pretext of a letter by a 
lawyer. The lawyer who authored the said letter was thrashed by the 
lawyers on 9^^ August, 2007 at Rawalpindi as reported in the media 
(Dawn Aug. 10. 2007). Like the entire legal fraternity I have also 
strongly reacted to such action of General (R) Pervez Musharraf and 
^ without naming the said lawyer. I have declared him a “Tara Masih" 


§ 
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in one of my articles titled “A Tara Masih Amongst the Lawyers". It 
was published and available on Sindh High Court website. Even 
today my feelings with reference to the entire episode from 
09,03.2007 to 22.03.2009 are same but the difference is that today 
as a Judge, I am under oath that 'in all drcujnsmnces, I will do right 
to all manner of people, according to law without fear or favor, affection 
or ill-ii/iil'. In the case in hand, in my humble view, the entire cabinet 
of Prime Minister Shoukat Aziz and all others civil and military 
establishment along with parliament were on board to accomplish the 



task of retaining the political olfice of the President of Pakistan by (R) 

General Pervez Musharraf under National Reconciliation Ordinance 

the famous NRO. Insecurity. All of them were supposed to be 

beneficiaries on second time returning of the General as President of 

Pakistan. It was, therefore, their common intention and without the 

help of each other, merely the action of issuing five instruments 

mentioned in the charge could not have been of any use nor the same 

^^Vould have been implemented. The language of these documents 

■TOJlearly indicate that it was not by just one person or without the 

involvement of the then Ministry of Law under the Premiership of Mr. 

Shoukat Aziz. The PW-1 has admitted in his cross examination that 

“It is correct to suggest that summary dated 
03.11.2007 for appoiniment of Chief Justice of 
Pakistan was prepared by the then Minister of Law 
Justice and Human Rights for the approval of the 
then Prime AfinisCer and thereupon a notification u/as 
issued for the appointment of Mr. Justice Abdul 
Hameed Dogar ." 

^ 29. To be precise all the actions of 03.11.2007 were political 

actions of the civil government headed by the President as ceremonial 
head who alone was both the civilian and military Commander-in- 
Chief of the Armed Forces wlh Mr. Shoukat Aziz as Chief E.’cecutive. 
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""'I -I'P... of . 1.0 o,„o,. Pin..,. .,r 

■'...Ic ......ul) Iho p,.i.|„.nio„(, Pxpn.w „r irpoiiii,,,, ,1,^ ,hr„ 

piu-luvmriu llviminh u Kpsohuion liulai 07.11.3007 (Rk.IM)/ lo) i„ i,s 
Session or NmiontO Assrnil.ly mui the nrxt Porliomrni thmuKh 
tile KStU Amnuhnnit hy (niinuHim Article 6 of ihr L'onstinition 
ivUcicby the olleuoc ol Hinh TiYoson tins hren n'dt'l'uu’d, hiivo oloarly 
protected iietions of (he riTsiileni/Chief of Army StntT tiiiriiin the ssid 
period. Even tlie stiir wnness luis ngifed to ihe snggestioii 

tliiU the two i^illars of the Siote - the Legishuiirr tind the Executive - 
hnvo never raised any voice against the pnnmilgniion of emersency. 
Relevant cross cxaniinadon is repniduced below: • 



"!t is nirrvcl tfiot tpfer the rieu' tfispciisotton iirifftT (/u* 
proc/nrii£i(ioM of ff’Uvycrtq/. no one, trht'ther fte u'(ts 
rnenilJcr of Ou' Fctivmt or i'rin'rrieuti Got'cnifnents. or one, 
ii'liet/ier he li'iis nicmhcr of the h'edeml or iVin’iiteial 
Go t'em fii on IS, or of 'he Fcc/erxil ivui iVi'i'incioI fi'jjisiunnrs 
or of the Fe<ien:f miii i^orinetctl I'lin’orienjciy, niist'xi 
ob/ection ro the issniiriiv of’i>ncI(iniiJ(iofi o/‘FnienjertciA It is 
correcl that the neio ifepeMsntion i/fitier (he f>veJotJintion of 
Emergency was follon't'ii by the iiiernbers o/' (he Ftxfenii 
nmi Proi'inein.' Goiv;7ifnenrs. the bimxiKcmfs ond rhe 
members of the Fedeml rmd iVoctrtcfnf /tY^isfonnes." 


Not only this, Mr. Znhid Hamid who was Ljxw Minister in the 



Cabinet of Prime Minister Slunikat Azis under the patronage of a 
person who was holding dual olVice of the Chief of Army Stuff and also 
the President of Pakistan through the courtesy of the I7th 
Amendment, smartly deceived nil the petitioners who hud filed 
petitions niongwith Molvi Iqbal Kaider on 03,07.2013 by giving an 
undertaking in their petiuons that the Federaiiotx has dircv'teii un 
inquirj' and investigation in relation to the acts of General (R) IVn-rr 
Mushnrrnf of 3rd November, 2007 that may amount to High Treason 
under Article 6 of the Constitution and shall be finatirrvl as 



expeditiously ns possible and the case be pul up before the Stwiat 
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urt. The innocent f>et:,tioncrs did not press their petitions on the 
said undertaking though, in fact the Federation never had such 
intendons as is e^^dent from the fact that the Law Minister on 
03.11,2007 and on the date of giving undertaking (i.e. 26.06-2013) 
in the petitions of Molvi IqbaJ Haider & others was one and the same 
person. At last an important member of Cabinet on both the occasion. 
But for this reason the quality of the inquirj' preceding the complaint 
was hopelessly defective as mav be seen from the various evidence 
reproduced above in this Judgment as well as the conduct of 
prosecutors throughout six years of proceedings. The then Interior 
Secretary* who appeared as star witness repeatedly made 
misstatement under oath whenever he stated in reply to questions 
from the counsel of accused that no material was found by the 



irrvesdgadon team to e.\tend the scope of inquiry and invesdgadon to 
anyone else except the General (R) Pervez Musharaf. On the other 
hand even today the new prosecution team wants this Court to induct 
ly three civilians without any fresh inquiry* and investigation and 
ntrary* to the statement of the Interior Secretary* that there was no 
material v\ith inquiiy*^ committee against them. The Interior Secretary 
in his cross examinadon has stated that:- 



'No other person, was im/j|icafed in the present cose/or the 
reason that the Irwestigating Team did not identify any 
person other than the occirsed person on account of lack of 
evidence. It is correct that the identity of the members of 
the Cabinet of the then Prime Minster Mr. Shoukat Aziz is 
ascertainable. I did not order investigation against 
any member of the Cabinet of the then Prime Minister 
Mr. Shoukat Aziz as the Investigation Team had 
found no material against them." 

The innocent idea in making as oral request to amend die complaint 

and include three more accused is to start the proceedings of trial of 

the offense of High Treason afresh after 06 years and that too without 



ar.y evidence against them on the date of final argument. In this 
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the storj of prosecution and the evidence of its 
\itncsses cannot be considered ns trustworthy for innicting capital 
punishment on the accused. 

31* In view of the above legal position with respect to the 
retrospecti%'e effect of the Qmcndi'nent in Article 6 of the Constitution 
and the cndcnce showing the failure of the Ministry of Interior to hold 
a fair and impartial inquiry against the pcr3on(5) who could be guilty 
of High Treason mentioned in sub Article 1 65 2 of Article 6 of the 
Constitution, the prosecution has wilfully and deliberately failed to 
make out a case of High Treason against the accused. The acts of 3rd 
November, 2007 and its consequences may be illegal, malafide and 
unconstitutional as it has already been declared by the Hon ble 
Supreme Court but such acts even if entails any penal liability of any 
kind the same in view 01 the quality of inquiry and evidence on record 
cannot be considered as an offence of High Treason. As for as the acts 
f mishandling of judges and their detention is concerned, the 
Accused General (R) Per\'ez Musharaf is already facing four criminal 
trials including the "Judges Detention Case" pending before the Anti- 
Terrorism Court at Islamabad on the FIR in connection with detention 
of several Judges of the Superior Courts following the issuance of 
proclamation of emergency and Oath of Office (judges) Order both 
dated 03,11,2007, The crux of story of the events from 09,03.2007 
to 21.03.2009 is that at the time of trial of judiciary both the 
parliament and the Executive authority have been playing hide and 
seek. There was no law, no court for the redressal of grievance of 
judiciary during this period and every other thing was perfectly in 
place. Oven the short order dated 20.07.2007 on the petition of 
Hon'ble Chie.‘ Justice had no sanctity to be implemented by the new 


-- - "J 
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ivuthontv who h is i ^ 

-V aetLireii judg(^s ns free men on the first 

O. N,uu'u;il Assembly in March, 2008. The judicinre wns. 

'C e,. M.ddtnK restoa'd on 15.03.2009 after midnight by nn 
C-\ecut\,. c'rder in the circumstances briefly hinted/ntirrntcd in parn 
-I al'o\e and evetybody want and claim nn e.xclusivc credit for 
a’stcraixor. ot judiciim*. The identity of the person who cniled senior 
adiw^ate Mr. Aitniz .Misan to stop march towards Islamabad has yet 
to be discovered. For one thing I am sure that he ivns neither the 
Prestdent nor tlte Prime Minister of Pakistan and Mr. Nawaz Shnrif 


leader of opposition was already sitting with Mr, Aitzaz Ahsan. No 
further comments. In a situniion like this, I find consolation in the 
words of the greiit American judge Billings Learned Hand (27.01. IS72 
- IS.OS. 1961), who prescribed the following antidote to an excessive 
faith in the taw: 


7 o/fcR iioarier u'herher toe do nor rest our hopes too 
tr.iich upon constimriona, upon laws and upon courts. 
T’lese nw false hopes.' beftet'o me, these are false hopes, 
Liberty lies in the hearts of men and iiomen: when it dies 
there, no co.'tsn'nmon. no (ate, no court can eccn do much 
rc help ir. V.?afe tf lies there it needs no consrintrion, no 
law, no cot 4 rT ro sal's tr." (i?e/en?ncie ; - L-llV, A Very Short 
Introduction by Raymond Wack} 


32. Consequent upon what has been discussed above, I hold that 
the prosecution has failed to make out a case of High Treason against 
the accused General (R) Pervez Musharaf. 


Approved for reporting 


CERTIFIED TO HE TRUE COPY 

* ^ 

M|ijrnir,^eciaf Court, Islamaboii 

Sttabluheii unJer Act X\'U it/ti>76 
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